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In the case of Othman (Abu Qatada) v. the United Kingdom, 
The European Court of Human Rights (Fourth Section), sitting as a 

Chamber composed of: 
Lech Garlicki, President,  

 Nicolas Bratza,  
 Ljiljana Mijović,  
 David Thór Björgvinsson,  
 Ledi Bianku,  
 Mihai Poalelungi,  
 Vincent A. De Gaetano, judges,  
and Lawrence Early, Section Registrar, 

Having deliberated in private on 13 December 2011, 
Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 8139/09) against the 
United Kingdom of Great Britain and Northern Ireland lodged with the Court 
under Article 34 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms (“the Convention”) by a Jordanian national, Mr Omar 
Othman (“the applicant”), on 11 February 2009. 

2.  The applicant was represented by Ms G. Peirce a lawyer practising in 
London with Birnberg Peirce & Partners. She was assisted by 
Mr E. Fitzgerald QC, Mr R. Husain QC and Mr D. Friedman, counsel. The 
United Kingdom Government (“the Government”) were represented by their 
Agent, Ms L. Dauban, of the Foreign and Commonwealth Office. 

3.  The applicant alleged, in particular, that he would be at real risk of ill-
treatment contrary to Article 3 of the Convention, and a flagrant denial of 
justice, contrary to Article 6 of the Convention, if he were deported to Jordan. 

4.  On 19 February 2009 the President of the Chamber to which the 
application had been allocated decided to apply Rule 39 of the Rules of Court, 
indicating to the Government that it was desirable in the interests of the 
parties and the proper conduct of the proceedings not to remove the applicant 
to Jordan pending the Court’s decision. 

On 19 May 2009 the Court decided to give notice of the application to the 
Government. It also decided to rule on the admissibility and merits of the 
application at the same time (Article 29 § 1). 

5.  The applicants and the Government each filed written observations 
(Rule 59 § 1 of the Rules of Court). In addition, third-party comments were 
received from the non-governmental organisations Amnesty International, 
Human Rights Watch and JUSTICE, which had been given leave by the 
President of the Chamber to intervene in the written procedure (Article 36 § 2 



 

 

of the Convention and Rule 44 § 2). The parties replied to those comments 
(Rule 44 § 5). 

6.  A hearing took place in public in the Human Rights Building, 
Strasbourg, on 14 December 2010 (Rule 59 § 3). 

There appeared before the Court: 

(a)  for the Government  
 Ms L. DAUBAN,  Agent,  
 Mr M. BELOFF QC,    
 Ms  R. TAM QC, 

Mr  T. EICKE,  Counsel,  
 Mr  N. FUSSELL,   
 Mr  A. GLEDHILL, 

Mr  T. KINSELLA, 
Mr  A. RAWSTRON, Advisers;  

(b)  for the applicant  
 Ms G. PEIRCE, Solicitor,  
 Mr E. FITZGERALD QC, 

Mr D. FRIEDMAN, Counsel.  
The Court heard addresses by Mr Beloff and Mr Fitzgerald and their 

answers in reply to questions put by the Court. 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

A.  Introduction 

7.  The applicant was born in 1960 near Bethlehem, then administered as 
part of the Kingdom of Jordan. He arrived in the United Kingdom in 
September 1993, having previously fled Jordan and gone to Pakistan. He 
made a successful application for asylum, the basis of which was first, that he 
had been detained and tortured in March 1988 and 1990-1991 by the 
Jordanian authorities and second, that he had been detained and later placed 
under house arrest on two further occasions. The applicant was recognised as 
a refugee on 30 June 1994 and granted leave to remain until 30 June 1998. As 
is the normal practice, the Secretary of State did not give reasons for his 
decision for recognising the applicant as a refugee. 

8.  On 8 May 1998 the applicant applied for indefinite leave to remain in 
the United Kingdom. This application had not been determined before the 
applicant’s arrest on 23 October 2002. On that date he was taken into 
detention under the Anti-terrorism, Crime and Security Act 2001 (see A. and 
Others v. the United Kingdom [GC], no. 3455/05, § 90, 19 February 2009). When 
that Act was repealed in March 2005, the applicant was released on bail and 



 

 

then made subject to a control order under the Prevention of Terrorism Act 
2005 (ibid., §§ 83 and 84). On 11 August 2005, while his appeal against that 
control order was still pending, the Secretary of State served the applicant 
with a notice of intention to deport (see section 3, paragraph 25 below). 

B.  Previous criminal proceedings in Jordan 

1.  The Reform and Challenge Trial 
9.  In April 1999, the applicant was convicted in absentia in Jordan of 

conspiracy to cause explosions, in a trial known as the “reform and challenge” 
case. He was the twelfth of thirteen defendants. 

10.  The case involved an allegation of a conspiracy to carry out bombings 
in Jordan, which resulted in successful attacks on the American School and 
the Jerusalem Hotel in Amman in 1998. There were further convictions for 
offences of membership of a terrorist group, but these matters were the subject 
of a general amnesty. The applicant was sentenced to life imprisonment with 
hard labour at the conclusion of the trial. 

11.  During the trial, one witness, Mohamed Al-Jeramaine, confessed that 
he and not the defendants had been involved in the bombings. The State 
Security Court hearing the case took the view that his confession was false, 
and demonstrably so, because of discrepancies between what he said about the 
nature of the explosives, for example, and other technical evidence. Mr Al-
Jeramaine was later executed for homicides for which he had been convicted 
in another trial. 

12.  The applicant maintains that the evidence against him was 
predominantly based upon an incriminating statement from a co-defendant, 
Abdul Nasser Al-Hamasher (also known as Al-Khamayseh). In his confession 
to the Public (or State) Prosecutor, Mr Al-Hamasher alleged that the applicant 
had provided prior encouragement for the attacks. He was also said to have 
congratulated the group after the attacks. 

13.  Mr Al Hamasher, along with several other defendants, had complained 
during the proceedings before the State Security Court that they had been 
tortured by the Jordanian General Intelligence Directorate (“the GID”), which 
shares responsibility for maintaining internal security and monitoring security 
threats in Jordan with the Public Security Directorate and the military. At the 
end of the period of interrogation during which they claimed to have been 
tortured, the Public Prosecutor took a statement from each defendant. 

14.  At the trial there was evidence from lawyers and medical examiners 
and relatives of the defendants that there were visible signs of torture on the 
defendants. However, the State Security Court concluded that the defendants 
could not prove torture. 

15.  There were a number of appeals to the Court of Cassation and remittals 
back to the State Security Court, although, as the applicant had been 
convicted in absentia, no appeals were taken on his behalf. In the course of 
those appeals, the convictions were upheld on the basis that the relevant 



 

 

statements had been made to the Public Prosecutor. The confessions in those 
statements thus constituted sufficient evidence for conviction if the court 
accepted them and if the Public Prosecutor was satisfied with the confessions. 
The Court of Cassation rejected the claim that the Public Prosecutor had to 
prove that the defendants had confessed to him of their own accord: the Public 
Prosecutor’s obligation to prove that a confession was obtained willingly only 
arose where the confession had not been obtained by him. The confessions in 
question were authentic and there was no evidence that they had been made 
under financial or moral coercion. 

16.  The Court of Cassation then considered the impact of the allegations 
that the confessions to the State Prosecutor had resulted from coercion of the 
defendants and their families while they were in GID detention. Such conduct 
during an investigation was against Jordanian law and rendered the 
perpetrators liable to punishment. However, even assuming that the 
defendants’ allegations were true, that would not nullify the confessions made 
to the Public Prosecutor unless it were proved that those confessions were the 
consequence of illegal coercion to force the defendants to confess to things 
which they had not done. The defendants had not shown that was the case. 

17.  As a result of the applicant’s conviction in this trial, the Jordanian 
authorities requested the applicant’s extradition from the United Kingdom. In 
early 2000, the request was withdrawn by Jordan. 

2.  The millennium conspiracy trial 
18.  In the autumn of 2000 the applicant was again tried in absentia in 

Jordan, this time in a case known as the “millennium conspiracy”, which 
concerned a conspiracy to cause explosions at western and Israeli targets in 
Jordan to coincide with the millennium celebrations. The conspiracy was 
uncovered before the attacks could be carried out. The applicant was alleged 
to have provided money for a computer and encouragement through his 
writings, which had been found at the house of a co-defendant, 
Mr Abu Hawsher. The applicant maintains that the main evidence against him 
was the testimony of Abu Hawsher. 

19.  Most of the defendants were convicted on most charges; some were 
fully or partly acquitted. The applicant was convicted and sentenced to 
15 years’ imprisonment with hard labour. Other defendants, including 
Abu Hawsher, were sentenced to death. On appeal certain of the defendants, 
including, it appears, Abu Hawsher, claimed to have been tortured during 
50 days of interrogation when they were denied access to lawyers. The Court 
of Cassation rejected this ground of appeal, holding that the minutes of 
interrogation showed that each defendant had been told of his right to remain 
silent about the charges unless their lawyer was present. The applicant also 
states that the Court of Cassation found that the alleged ill-treatment in GID 
custody was irrelevant because the State Security Court did not rely on the 



 

 

defendants’ confessions to the GID but their confessions to the Public 
Prosecutor. Abu Hawsher remains under sentence of death. 

20.  The findings of the United Kingdom Special Immigration Appeals 
Commission (SIAC) in respect of the evidence presented at each trial are set 
out at paragraph 45 below. The further evidence which has become available 
since SIAC’s findings, and which has been submitted to this Court, is 
summarised as paragraphs 94–105 below. 

C.  The agreement of a memorandum of understanding (MOU) between the United 
Kingdom and Jordan 

21.  In October 2001, the Foreign and Commonwealth Office advised the 
United Kingdom Government that Article 3 of the Convention precluded the 
deportation of terrorist suspects to Jordan. In March 2003, after a Government 
review of the possibility of removing such barriers to removal, the Foreign 
and Commonwealth Office confirmed that its advice of October 2001 
remained extant but that it was considering whether key countries would be 
willing and able to provide the appropriate assurances to guarantee that 
potential deportees would be treated in a manner consistent with the United 
Kingdom’s obligations. In May 2003, the Foreign Secretary agreed that 
seeking specific and credible assurances from foreign governments, in the 
form of memoranda of understanding, might be a way of enabling deportation 
from the United Kingdom. 

22.  In November 2003, the British Embassy in Amman was instructed to 
raise the idea of a framework memorandum of understanding (MOU) with the 
Jordanian Government. In February 2005, after meetings between the Prime 
Minister of the United Kingdom and the King of Jordan, and between the 
Secretary of State for the Home Department and the Jordanian Foreign 
Minister, agreement was reached on the principle of an MOU. 

23.  Further negotiations took place in June 2005 and an MOU was signed 
on 10 August 2005. That MOU set out a series of assurances of compliance 
with international human rights standards, which would be adhered to when 
someone was returned to one State from the other (see paragraph 76 below). 
The same day, a side letter from the United Kingdom Chargé d’Affaires, 
Amman, to the Jordanian Ministry of the Interior was signed, which recorded 
the Jordanian Government’s ability to give assurances in individual cases that 
the death penalty would not be imposed. In respect of the applicant, further 
questions as to the conduct of any retrial he would face after deportation were 
also put to the Jordanian Government and answered in May 2006 by the Legal 
Adviser at the Jordanian Ministry of Foreign Affairs. 

24.  The MOU also made provision for any person returned under it to 
contact and have prompt and regular visits from a representative of an 
independent body nominated jointly by the United Kingdom and Jordanian 
Governments. On 24 October 2005, the Adaleh Centre for Human Rights 
Studies (“the Adaleh Centre”) signed a monitoring agreement with the United 



 

 

Kingdom Government. On 13 February 2006, the terms of reference for the 
Adaleh Centre were agreed (see paragraph 80 below). 

D.  The applicant’s appeal against deportation 

25.  On 11 August 2005, that is, the day after the MOU was signed, the 
Secretary of State served the applicant with the notice of intention to deport. 
The Secretary of State certified that the decision to deport the applicant was 
taken in the interests of national security. The applicant appealed to SIAC 
against that decision arguing, inter alia, that it was incompatible with Articles 
2, 3, 5 and 6 of the Convention. Relying on his previous asylum claim, he 
argued that his high profile would mean he would be of real interest to the 
Jordanian authorities. If returned, he would also face retrial for the offences 
for which he had been convicted in absentia. He would thus face lengthy pre-
trial detention (in breach of Article 5) and, if convicted, would face a long 
term of imprisonment. All these factors meant he was at real risk of torture, 
either pre-trial or after conviction, to obtain a confession from him or to obtain 
information for other reasons. He was also at risk of the death penalty or 
rendition to other countries, such as the United States of America. Relying on 
Article 6, he alleged that his retrial would be flagrantly unfair: the State 
Security Court, a military court, lacked independence from the executive and 
there was a real risk that evidence obtained by torture – either of him, his co-
defendants or other prisoners – would be admitted against him. 

1.  Proceedings before SIAC 

(a)  The conduct of proceedings before SIAC and its national security findings 

26.  The applicant’s appeal was dismissed by SIAC on 26 February 2007. 
The appeal had been heard by SIAC in two parts: an “open session”, where 
the Secretary of State’s case and evidence was presented in the presence of the 
applicant and his representatives, and a “closed session” where parts of the 
Secretary of State’s case which could not be disclosed for security reasons 
were presented (see paragraph 69 below). SIAC heard evidence in closed 
session relating to the process by which the MOU had been agreed, the extent 
to which it would mitigate the risk of torture and also evidence as to the 
national security threat the applicant was alleged to have posed to the United 
Kingdom (“closed material”). In the closed sessions, the applicant and his 
representatives were excluded but his interests were represented by special 
advocates. SIAC then delivered an “open judgment”, which is publicly 
available, and a “closed judgment”, which was given only to the Secretary of 
State and the special advocates. 

27.  In reaching its decision as to whether the applicant’s deportation was 
necessary in the interests of national security, SIAC considered the Secretary 
of State’s case to be “well proved” since the applicant was regarded by many 
terrorists as a spiritual adviser whose views legitimised acts of violence. 
However, SIAC did not take into account either of the applicant’s Jordanian 



 

 

convictions in absentia, which were originally advanced as part of the 
Government’s case. The reason for this was that the Government had adopted 
what was described as a “pragmatic approach” in withdrawing reliance upon 
any evidence which it was alleged might have been obtained by torture on the 
grounds that it would require an investigation as to whether it was obtained by 
torture. This was done in accordance the House of Lords’ ruling in A. and 
others (no. 2) to that effect (see paragraphs 136 and 137 below). 

28.  SIAC then reviewed the evidence it had heard from various sources 
including a senior United Kingdom diplomat, Mr Mark Oakden, who gave 
evidence on the negotiation of the MOU, the monitoring agreement with the 
Adaleh Centre and on the risk faced by the applicant in Jordan. On behalf of 
the applicant, it heard evidence on the Jordanian regime from three academics. 
It also received evidence from an Arabic speaking barrister, Ms Rana Refahi, 
who had travelled to Jordan to conduct research on the previous two trials 
including interviews with the defendants and their lawyers. Additionally, it 
considered evidence of the United States Government’s interest in the 
applicant and allegations that a Jordanian national had been the subject of 
extraordinary rendition from Jordan to the United States. 

(b)  SIAC’s findings on the MOU 

29.  SIAC found that this Court’s judgments in Chahal v. the United Kingdom, 
15 November 1996, Reports of Judgments and Decisions 1996-V and Mamatkulov 
and Askarov v. Turkey [GC], nos. 46827/99 and 46951/99, ECHR 2005-I, 
showed that reliance could lawfully be placed on assurances; but the weight to 
be given depended on the circumstances of each case. There was a difference 
between relying on an assurance which required a State to act in a way which 
would not accord with its normal law and an assurance which required a State 
to adhere to what its law required but which might not be fully or regularly 
observed in practice. Referring to a decision of the United Nations Committee 
Against Torture, Agiza v. Sweden (see paragraph 147 below), where the 
Swedish authorities had expelled an Egyptian national after receiving 
assurances from Egypt, SIAC continued: 

“The case of Agiza stands as a clear warning of the dangers of simple reliance on a form of words 
and diplomatic monitoring. There were already warning signs which ought to have alerted the 
Swedish authorities to the risks, including the role they had permitted to a foreign intelligence 
organisation. But we note what to us are the crucial differences: the strength, duration and depth of 
the bilateral relationship between the two countries by comparison with any that has been pointed to 
between Sweden and Egypt; the way in which the negotiations over the MOU have proceeded and 
the diplomatic assessment of their significance; the particular circumstances of [the present 
applicant] and Jordan; the degree of risk at the various stages, in the absence of the MOU, 
particularly at the early stages of detention which is when the risk from torture by the GID would 
normally be at its greatest and when the confirmed torture of Agiza in Egypt appears to have 
occurred; and the speed with which the monitors would be seeking and we believe obtaining access 
to the Appellant in those early days. The Swedes felt that to seek to see Agiza would betray a want 
of confidence in the Egyptians, whereas there is no such feeling in either the UK, the [Adaleh] 
Centre or the Jordanian Government. Quite the reverse applies. One aspect of that case which also 
troubled the [Committee Against Torture] was that Agiza had been removed without final judicial 
determination of his case. That would not be the position here.” 



 

 

30.  In the present case, the political situation in Jordan and the freedom, 
albeit limited, of non-governmental organisations, the press and Parliament to 
express concerns would reduce the risks the applicant faced. In addition, the 
level of scrutiny Jordan had accepted under the MOU could not but show that 
it was willing to abide by its terms and spirit. Each country had a real interest 
in preventing breaches of the MOU: the diplomatic relationship between the 
United Kingdom and Jordan was friendly and long-standing and of real value 
to Jordan and it would have a real incentive to avoid being seen as having 
broken its word. Both countries had an interest in maintaining co-operation on 
counter-terrorism matters. The United Kingdom had a very real concern that it 
should be able to remove foreign nationals without breaching their rights 
under Article 3, so failure in such a highly publicised case would be a major 
setback for that process. That concern would thus act as a further incentive to 
investigate any breaches of the MOU. While the MOU did not specify what 
steps would be taken in such an investigation, SIAC accepted evidence from 
the Mr Oakden that any failure of the Jordanian Government to respond to 
diplomatic queries would lead to “rapidly escalating diplomatic and 
Ministerial contacts and reactions”. 

31.  SIAC accepted that there were some weaknesses in the MOU and 
monitoring provisions. Some protections, such as prompt access to a lawyer, 
recorded interviews, independent medical examinations and prohibition on 
undisclosed places of detention, were not explicitly present but, in reality, 
most of these aspects were covered. There was no guarantee that access to the 
applicant, as required by the Adaleh Centre’s terms of reference, would 
always be granted but any refusal would be brought to light quite quickly; in 
the early period of detention, the Centre was expected to visit the applicant 
three times a week. SIAC also expected the GID and the Jordanian 
Government to react swiftly to any approach by the United Kingdom were a 
visit to be refused. It was “disturbing” that the United Nations Special 
Rapporteur on Torture had been refused access to a GID facility in June 2006, 
despite a prior arrangement that he would be permitted free access. However, 
on the evidence it had heard, SIAC found that there was no real risk of ill-
treatment of the applicant by the GID. There was a weakness in the Adaleh 
Centre’s “relative inexperience and scale”; it would be undertaking a task 
which would be new to it; and it did not have the expertise among its staff, as 
it had recognised. It was a fairly new body with limited resources and staff, 
although this could be overcome and the United Kingdom Government would 
bear the cost. It was the very fact of monitoring visits which was important 
and the absence of specialist expertise was not fatal to their value. 

(c)  SIAC’s findings on Article 3 

32.  The United Kingdom Government did not contest the general thrust of 
the available material in relation to Jordan’s human rights record and, in 
SIAC’s view, details of human rights violations in Jordan remained relevant to 
the assessment of the risk faced by the applicant. The Government also took 



 

 

the position that it could not return the applicant to Jordan, in conformity with 
its international obligations, in the absence of the particular measures 
contained in the MOU. Nevertheless, SIAC found it important to consider the 
risks faced by the applicant by reference to the likely sequence of events if he 
were to be returned. It found that the MOU might not be necessary for each 
risk but rather reinforce the protection available. 

33.  SIAC accepted that, on return, the applicant would be taken into the 
custody of the GID and retried on the two charges for which he had been 
convicted in absentia. He would be accompanied by a representative of the 
Adaleh Centre to his place of detention and be medically examined. SIAC 
also accepted that the GID would interrogate the applicant with a view to 
obtaining a confession for use at trial and for more general intelligence 
purposes, though SIAC found it to be speculative that GID would interrogate 
the applicant about other offences in order to bring further charges against 
him; there was no evidence of any other charges outstanding. SIAC also 
accepted that the United States would seek to question the applicant and that 
this would take place soon after his arrival in Jordan. However, there was no 
real risk that Article 3 would be breached before the conclusion of the retrial. 

34.  There was a real risk of torture or ill-treatment of an “ordinary Islamist 
extremist” in GID detention before charge since such ill-treatment was 
widespread and longstanding and there was a climate of impunity and evasion 
of international monitoring in the GID. However, the applicant would be 
protected by his high profile, by the MOU and the monitoring agreement, 
especially since the Adaleh Centre would be “keen to prove its mettle” and 
would itself be subject to the vigilance of other non-governmental 
organisations. This would also prevent any real risk of the use by the GID of 
tactics such as last-minute refusals of access, claims that the applicant did not 
wish to see the monitors or moving him elsewhere without notification. 
Access by the Adaleh Centre would also prevent the applicant’s 
incommunicado detention. 

35.  The MOU would also counteract the climate of impunity prevailing in 
the GID and toleration of torture by its senior members. The MOU and the 
monitoring arrangements were supported at the highest levels in Jordan – the 
King of Jordan’s political power and prestige were behind the MOU – so it 
was reasonable to assume that instructions on how to treat the applicant had 
been given to the GID and it would be aware that any breaches would not go 
unpunished. Moreover, senior members of the GID had participated in the 
MOU negotiations and therefore would know the consequences of any failure 
to comply. Even if abuses were normally the work of rogue officers, the 
specific and unusual position of the applicant and the effect of the MOU 
would lead to senior officers preventing ill-treatment in his case, even if they 
did so only out of self-interest. 

36.  Questioning by the United States was not forbidden by the MOU and, 
to SIAC, it was probable that the United States Central Intelligence Agency 
would be allowed to question the applicant directly with the GID present. 



 

 

However, the United Kingdom would have made clear to the United States its 
interests in ensuring that the MOU was not breached. The Jordanian 
authorities and United States would be careful to ensure that the United States 
did not “overstep the mark”. Assuming that the applicant remained in GID 
custody and was not surrendered to the United States, there would be no real 
risk of ill-treatment at the pre-trial stage. It was also highly unlikely that the 
applicant would be placed in any secret GID or CIA detention facility in 
Jordan. 

37.  The same factors applied to any questioning which might take place 
soon after the conviction or acquittal of the applicant. The MOU would 
continue to apply and it would be in the interests of both the Jordanians and 
the Americans to conduct any interrogation at the earliest opportunity rather 
than wait until after trial. The applicant’s high profile was also found to be 
“unlikely to diminish much for some years”. 

38.  There was little likelihood of the Jordanian authorities bringing any 
subsequent charges which carried the death penalty or seeking the death 
penalty in respect of the charges for which the applicant was to be retried. 
Instead, if he were convicted, the applicant would face a lengthy period of 
imprisonment. There was a real risk of a life sentence in respect of the Reform 
and Challenge conspiracy, although there was a greater prospect that it would 
be considerably less because of the way in which sentences on the other 
defendants appeared to have been reduced on appeal, to 4 or 5 years. There 
was no real risk of a life sentence in the millennium conspiracy retrial. There 
was no rule that would prevent a higher sentence being imposed than the 15 
year sentence that had been imposed in absentia. However, the clear practice 
was against imposing higher sentences in retrials following initial 
convictions in absentia and there was no reason why a more unfavourable view 
would be taken of the applicant when he was present than when he was 
absent. The applicant would serve any sentence in an ordinary prison and not 
a GID detention facility; the sentence of hard labour did not connote any 
additional punishment. General conditions would not breach Article 3 and, 
although beatings sometimes occurred, there was no evidence that the 
applicant would be targeted as a political Islamist prisoner. His status would 
again act to protect him. 

39.  In respect of rendition, there were “powerful incentives” for the 
Jordanian and United States Governments not to allow this to happen, not 
least the real domestic political difficulties this would create for the Jordanian 
Government and the unwillingness of the United States to destabilise the 
Jordanian regime. Any instances of alleged rendition from Jordan had 
involved people of other nationalities or, in one case, of a dual US/Jordanian 
national. It was also very unlikely that the applicant would be removed to a 
secret CIA facility in Jordan since this would require the connivance of the 
Jordanian authorities contrary to the MOU. It was also unlikely that the 
United States Government would seek the extradition of the applicant from 



 

 

Jordan when it had not sought his extradition from the United Kingdom and 
there would be political difficulties for Jordan to accede to such a request. 

(d)  SIAC’s findings on Article 5 

40.  In relation to the applicant’s detention following his removal to Jordan, 
SIAC found that the time limits for notifying the legal authorities of an arrest 
(48 hours) and for bringing formal charges (15 days) were regularly and 
lawfully extended by the courts at the request of the prosecutor, in stages of 
up to 15 days to a maximum of 50 days. It would therefore be compatible with 
Jordanian law for the applicant to be held in detention for 50 days without 
being physically brought before a court before being charged. Such extensions 
were approved by a judicial authority, although not necessarily in the physical 
presence of the suspect. 

41.  SIAC noted that the MOU did not explicitly require that there be no 
extensions of time beyond the initial 15 day detention but required that a 
returned person be brought promptly before a judge or other person authorised 
by law to determine the lawfulness of his detention. Though “promptly” was 
not defined in the MOU, SIAC found that this part of the MOU would be 
carried out, particularly since this was one of the earliest points at which the 
MOU would be engaged, and that the applicant’s first appearance before a 
judicial authority would be within 48 hours. It would not breach the MOU if 
the applicant were to be detained for a maximum of 50 days, by means of 
judicially approved 15 day extensions, or if he were absent when those later 
decisions were taken. However, in reality the total period of 50 days was 
unlikely to be sought, even without the MOU, because the applicant faced a 
retrial and the case dossiers had already been through the trial and appeal 
process a number of times. 

(e)  SIAC’s findings on Article 6 

42.  It was common ground before SIAC that the applicant’s previous 
convictions would be set aside and he would face retrial before the State 
Security Court on the same charges. 

43.  In addition to his two challenges to the retrial process (the impartiality 
of the State Security Court and the use of evidence obtained by torture) the 
applicant also argued that he would be questioned in detention without the 
presence of a lawyer by the GID, United States officials or the Public 
Prosecutor. The latter had the power under Article 64(3) of the Jordanian 
Criminal Trial Procedures Code to conduct an investigation in the absence of 
a lawyer “whenever he [deemed] it necessary in order to reveal the truth”. 
This decision was not subject to review, though SIAC also noted that a 
confession before the Public Prosecutor was not admissible unless the 
individual had been warned that he need not answer questions without his 
lawyer present. SIAC thought it unlikely that the applicant would have a 
lawyer present during questioning by the GID or United States officials but 
very likely he would have access to a lawyer for any appearance before a 



 

 

judge or the Public Prosecutor. In terms of pre-trial preparation by the 
defence, the period and facilities available would be less extensive than in the 
United Kingdom but nonetheless better than would normally be the case in 
Jordan. 

44.  With regard to the lack of independence and impartiality of the State 
Security Court, SIAC found that the court would consist of three judges, at 
least two of whom would be legally qualified military officers with no 
security of tenure. The Public Prosecutor would also be a military officer. 
Appeal would lie to the Court of Cassation, a civilian court, though that court 
could not hear argument on any unfairness of the trial arising from the 
military composition of the State Security Court. 

45.  As to the potential use of evidence obtained by torture in the 
applicant’s retrial, SIAC found as follows: 

“418.  The Jordanian legal system, by its terms, does not therefore permit the use of involuntary 
confession or incriminatory statements. There is a judicial examination of allegations of that nature 
before the evidence is admitted. Those allegations can themselves be tested by evidence. How far 
those allegations can be practicably tested is affected by certain features of the system. The burden 
of proof for excluding confessions made to the Prosecutor lies on the defendant. There is obvious 
difficulty in proving prior acts or threats by the GID in the absence of systems for recording 
questioning, for ensuring the presence of lawyers during questioning, and independent prompt 
medical examinations. There is likely to be considerable reluctance on the part of the Court to accept 
that confessions to the Prosecutor, a common source of evidence, are tainted by ill-treatment. The 
Court or Prosecutor does not appear prepared to compel the appearance of GID officials to testify 
about these allegations. There may be a sense that these allegations are made routinely, as a matter 
of defence strategy. 

419.  There may well be a greater willingness to test the nature of confessions made only in the 
course of GID questioning. There is some evidence that at least at Court of Cassation level, 
confessions alleged to have been obtained by torture have been excluded, (though it is not clear 
whether those were made to the GID or to the Prosecutor). 

420.  However, the general background evidence and that specific to the two trials in question 
shows that there is at least a very real risk that the incriminating statements against the [applicant] 
were obtained as a result of treatment by the GID which breached Article 3 ECHR; it may or may 
not have amounted to torture. It is very improbable that those statements would be excluded on the 
retrial, because the SSCt is unlikely to be persuaded that they were so obtained, particularly having 
already rejected that assertion at the first trials, although the makers could give evidence that they 
were so obtained and were in fact untrue.” 

There was, therefore, a high probability that the past statements made to the 
Public Prosecutor which incriminated the applicant would be admitted. SIAC 
further found that those statements would be of considerable, perhaps 
decisive, importance against him. On this aspect of the retrial, SIAC held: 

“439.  To us, the question comes back to whether or not it is unfair for the burden of proof in 
Jordan to lie where it does on this issue; we do not think that to be unfair in itself. However, this 
burden of proof appears to be unaccompanied by some of the basic protections against prior ill-
treatment or means of assisting its proof eg video or other recording of questioning by the GID, 
limited periods of detention for questioning, invariable presence of lawyers, routine medical 
examination, assistance from the Court in calling relevant officials or doctors. The decisions are also 
made by a court which lacks independence and does not appear to examine closely or vigorously 
allegations of this nature. It is taking these points in combination which leads us to conclude that the 
trial would be likely to be unfair within Article 6 because of the way the allegations about 
involuntary statements would be considered.” 



 

 

46.  SIAC concluded that, despite its findings in respect of the 
independence and impartiality of the State Security Court and the real risk of 
the admission of evidence obtained contrary to Article 3, there would be no 
flagrant denial of justice under Article 6 of the Convention if the applicant 
were retried in Jordan. SIAC stated that the retrial would take place “within a 
legally constructed framework covering the court system, the procedural rules and the 
offences”, the applicant would be present and it would be in public. The 
dossier from the original trial would be before the retrial court but the 
applicant could effectively challenge its contents. The execution of Al-
Jeramaine and the difficulty faced by other witnesses, notably Abu Hawsher, 
would not make the retrial unfair. SIAC concluded: 

“446.  We accept the lack of institutional independence in the SSCt. The lack of independence for 
SSCt Judges is in the structure and system. There is no evidence as to why particular judges might 
be chosen for particular cases, or that they are ‘leaned on’. But the SSCt is not a mere tool of the 
executive: there is sound evidence that it appraises the evidence and tests it against the law, and 
acquits a number of defendants. It has reduced sentences over time. 

447.  Its judges have legal training and are career military lawyers. There is a very limited basis 
beyond that for saying that they would be partial, and that has not been the gravamen of the 
complaint. Their background may well make them sceptical about allegations of abuse by the GID 
affecting statements made to the Prosecutor. They may instinctively share the view that allegations 
of ill-treatment are a routine part of a defence case to excuse the incrimination of others. The legal 
framework is poorly geared to detecting and acting upon allegations of abuse. The way in which it 
approaches the admission of evidence, on the material we have, shows no careful scrutiny of 
potentially tainted evidence. There would be considerable publicity given to the retrial and public 
trials can encourage greater care and impartiality in the examination of the evidence. This would not 
be a mere show trial, nor were the first trials; nor would the result be a foregone conclusion, 
regardless of the evidence. 

448.  Reasons are given for the decisions, and an appeal to the Court of Cassation is available. The 
fact that such an appeal cannot cure the want of structural independence in the SSCt is not a reason 
for discounting its existence in the overall assessment of whether there would be a complete denial 
of Article 6 rights. This Court is a civilian court and the evidence of undue executive influence 
through appointment or removal is quite sparse. There is no evidence again as to how its panels are 
chosen, nor that they are “leaned on” by the executive. It plainly operates as a corrective to the 
rulings of the SSCt on law and procedure, and is of some relevance to factual matters, even though it 
does not hear the evidence all over again or have a full factual jurisdiction except on Prosecutors’ 
appeals. The probable sentences are not wholly disproportionate to the offences. 

449.  We have discussed at length the approach of the SSCt to the admission of statements to a 
prosecutor allegedly given as a result of prior ill-treatment. Although we take the view that a 
contribution of factors would probably make the retrial unfair in that respect, they do not constitute a 
complete denial of a fair trial. The existence of a legal prohibition on the admissibility of such 
evidence cannot be ignored, nor the fact that the SSCt would hear evidence relating to the 
allegations. The role of the Court of Cassation in reviewing and at times overturning the conclusions 
of the SSCt on this issue is material. The want of evidential or procedural safeguards to balance the 
burden of proof, and the probable cast of mind towards statements made to a prosecutor/judge in a 
civil law system, all within a security court dominated by military lawyers, does not suffice for a 
complete denial of justice. 

450.  There is a danger, given the inevitable focus on what is said to be potentially unfair about the 
retrial, in focussing exclusively on deficiencies when deciding whether there would be a total denial 
of the right to a fair trial, rather than looking at the picture of the trial as a whole. That is what has to 
be done however and it is that picture as a whole which has led us to our conclusion on this issue. 

451.  The various factors which would be likely to cause the retrial to breach Article 6 are to a 
considerable degree interlinked. Taking them in the round does not persuade us that there is a real 
risk of a total denial of the right to a fair trial.” 



 

 

47.  Finally, while there was the real prospect of a long term of 
imprisonment, this did not alter SIAC’s conclusion that the overall nature of 
the retrial would not be a total denial of the applicant’s rights. 

2.  Proceedings before the Court of Appeal 
48.  The applicant appealed to the Court of Appeal, which gave judgment 

on 9 April 2008, unanimously allowing the appeal in respect of Article 6 and 
the risk of the use of evidence obtained contrary to Article 3 and dismissing it 
on all other grounds ([2008] EWCA Civ 290). 

49.  For the applicant’s complaints under Article 3 as to the use of closed 
evidence by SIAC and the reliance on the assurances in the MOU, the Court 
of Appeal considered it was bound by its previous ruling on these questions 
in MT (Algeria), RB (Algeria), U (Algeria) v. the Secretary of State for the Home 
Department [2007] EWCA Civ 808, which had found that: (i) SIAC could 
consider closed evidence on safety on return; and (ii) the relevance of 
assurances to safety on return was a matter of fact not law and thus it had no 
jurisdiction to entertain an appeal on that ground. The Court of Appeal also 
rejected the applicant’s appeals based on Article 5, finding that SIAC was 
entitled to find as it did. 

50.  For Article 6, the Court of Appeal rejected the applicant’s argument 
that there was a real risk of a “flagrant denial of justice” in his retrial in Jordan 
by reason of a lack of independence and or impartiality of the State Security 
Court: SIAC had been entitled to find as it did on this point and this 
conclusion was not altered by the later decision of this Court in Al-Moayad v. 
Germany (dec.), no. 35865/03, 20 February 2007. 

51.  However, the Court of Appeal accepted the applicant’s argument that 
there was a real risk that he would suffer a “flagrant denial of justice” by 
reason of the risk that statements obtained through treatment contrary to 
Article 3 would be admitted as evidence against him in his retrial. The Court 
of Appeal observed: 

“45.  SIAC understated or misunderstood the fundamental nature in Convention law of the 
prohibition against the use of evidence obtained by torture. Counsel for the Secretary of State said 
that it was no part of his submission to say that if it is clear that a trial will take place on the basis of 
evidence obtained under torture, whether of the individual themselves, or third parties, that that 
would not involve flagrant denial of justice. Accordingly, once SIAC had found as a fact that there 
was a high probability that evidence that may very well have been obtained by torture (SIAC, § 
436); or in respect of which there was a very real risk that it had been obtained by torture or other 
conduct breaching article 3 (SIAC, § 437); would be admitted at the trial of Mr Othman; then SIAC 
had to be satisfied that such evidence would be excluded or not acted on. The grounds relied on by 
SIAC for not finding a threatened breach of article 6 in that respect were insufficient. 

46.  We emphasise that that is not or not primarily a criticism of SIAC’s reasoning in terms of 
rationality, though we do consider additionally that SIAC’s conclusions did not follow rationally 
from its findings of fact. Rather, our principal finding is that SIAC erred by applying an 
insufficiently demanding test to determine the issue of whether article 6 rights would be breached. 

... 

48.  The use of evidence obtained by torture is prohibited in Convention law not just because that 
will make the trial unfair, but also and more particularly because of the connexion of the issue with 
article 3, a fundamental, unconditional and non-derogable prohibition that stands at the centre of the 



 

 

Convention protections. As the ECtHR put it in §105 of its judgment in Jalloh v Germany 44 EHRR 
32: 

‘incriminating evidence-whether in the form of a confession or real evidence-obtained as a result 
of acts of violence or brutality or other forms of treatment which can be characterised as torture-
should never be relied on as proof of the victim’s guilt, irrespective of its probative value. Any 
other conclusion would only serve to legitimate indirectly the sort of morally reprehensible 
conduct which the authors of Art.3 of the Convention sought to proscribe or, as it was so well put 
in the US Supreme Court’s judgment in the Rochin case 342 US 165, “to afford brutality the cloak 
of law”.’ 

That view, that the use of evidence obtained by torture or ill-treatment is prohibited not just, or 
indeed primarily, because of its likely unreliability, but rather because the state must stand firm 
against the conduct that has produced the evidence, is universally recognised both within and outside 
Convention law. 

What is, with respect, a particularly strong statement to that effect, citing a multitude of equally 
strongly worded authorities, is to be found in §17 of the speech of Lord Bingham in A v Home 
Secretary (No2) [2006] 2 AC 221. 

49.  SIAC was wrong not to recognise this crucial difference between breaches of article 6 based 
on this ground and breaches of article 6 based simply on defects in the trial process or in the 
composition of the court. Rather, in its conclusions in §§ 442-452 of its determination... it treated the 
possible use of evidence obtained by torture pari passu with complaints about the independence of 
the court: see in particular SIAC at §§ 449-450. That caused it not to recognise the high degree of 
assurance that is required in relation to proceedings in a foreign state before a person may lawfully 
be deported to face a trial that may involve evidence obtained by torture.” 

52.  The Court of Appeal noted that SIAC had reached its conclusion that 
there would not be a complete denial of justice in relation to the use of 
evidence obtained by torture by relying on the process, admittedly not wholly 
satisfactory, before the State Security Court and the Court of Cassation. For 
the Court of Appeal that conclusion sat very ill with SIAC’s own findings 
about the State Security Court process, in particular SIAC’s own concern as to 
the difficulties in proving that evidence had been obtained by torture. In the 
opinion of the Court of Appeal, SIAC’s concern was “amply justified by the 
litany of lack of the basic protections against prior ill-treatment” in Jordan. It 
also criticised SIAC’s “disturbing failure” to give proper weight to the 
findings as to the defects in the State Security Court. The Court of Appeal 
concluded: 

“It was not open to SIAC to conclude on that evidence that the risk of the total denial of justice 
that is represented by the use of evidence obtained by torture had been adequately excluded. SIAC 
could not have so concluded if it had properly understood the status in Convention law of this aspect 
of article 6.” 

3.  Proceedings before the House of Lords 
53.  The Secretary of State appealed to the House of Lords in relation to the 

Court of Appeal’s conclusion on Article 6. The applicant cross-appealed in 
relation to his other Convention complaints. The appeal was heard with the 
appeals of two of the appellants in MT (Algeria), RB and U (see paragraph 48 
above). In the conjoined appeals the House of Lords was therefore able to 
consider the use of closed material before SIAC, the reliance on the 
assurances contained in the MOU and the applicant’s Articles 5 and 6 
complaints. The House of Lords gave judgment on 18 February 2009 



 

 

unanimously allowing the Government’s appeal and dismissing the 
applicant’s cross-appeal ([2009] UKHL 10). 

(a)  Article 3: the “closed” proceedings before SIAC 

54.  Lord Phillips held that SIAC was lawfully entitled to consider closed 
material in evaluating safety on return and there were cogent considerations of 
policy for doing so. A distinction had to be drawn between closed material on 
safety on return and the use of closed material in other proceedings, for 
example to establish the national security threat posed by an individual. For 
the former, the individual would normally be aware of the nature of any risk 
on return and, in any event, it was for the individual himself, and not the State, 
to make out his case on whether he would be at risk on return. It was not 
likely to be critically important for a special advocate to be able to obtain 
input from the person to be deported in relation to closed evidence. As regards 
the impracticality of obtaining an appropriate expert witness with security 
clearance to see the material, Lord Phillips did not regard the problem as 
unfair. SIAC’s rules of procedure enabled the special advocate to ask SIAC to 
call for more evidence and SIAC, as an expert tribunal, could be relied upon 
“to make a realistic appraisal of the closed material in the light of the special 
advocate’s submission”. In respect of the assurances, Lord Phillips endorsed 
the view that the assurances contained in the MOU had to be disclosed but 
details of the negotiations leading to the MOU could be closed material. 

55.  Lord Hoffmann rejected the applicant’s argument on the more 
fundamental basis that he viewed this Court’s case-law as making it clear that 
the determination whether a deportation order might infringe Article 3 did not 
require “the full judicial panoply of article 6 or even 5(4)”. Citing Chahal, 
cited above, he emphasised that all that was required was “independent 
scrutiny of the claim”, which had occurred in the applicant’s case. 

56.  Lord Hope agreed, albeit accepting that this Court had not yet had the 
opportunity to analyse whether the SIAC system met the requirements of the 
Convention. In his view, it did so. Lord Brown also agreed, emphasising that 
with regard to safety on return, no case was being made against the applicant; 
rather it was he who was making a case against the returning State. 

(b)  Article 3: assurances and the MOU 

57.  Lord Phillips (with whom the other Law Lords agreed) construed the 
this Court’s case-law from Mamatkulov and Askarov, cited above, onwards as 
treating assurances “as part of the matrix that had to be considered” when 
deciding whether there were substantial grounds for believing that the 
applicant would face treatment contrary to Article 3. He referred to the 
“abundance” of international law material, which supported the proposition 
that assurances should be treated with scepticism if they are given by a 
country where inhuman treatment by State agents was endemic. However, for 
Lord Phillips this came “close to a ‘Catch 22’ proposition that if you need to 
ask for assurances you cannot rely on them”. In rejecting that proposition, he 



 

 

held that the only basis to interfere with the view of SIAC was if its 
conclusions that the assurances could be relied upon were irrational and 
SIAC’s conclusions in the present case were not. 

(c)  Article 5 

58.  The House of Lords unanimously refused to interfere with the finding 
of fact by SIAC that the applicant’s exposure under Jordanian law to 50 days’ 
detention without access to a court or a lawyer, would not arise. Lord Phillips 
found that, even if it would arise, 50 days’ detention would not constitute a 
flagrant breach of Article 5. A flagrant breach was a breach whose 
consequences were so severe that they overrode the right of a State to expel an 
alien from its territory. That might be satisfied by arbitrary detention which 
lasted many years but not 50 days’ detention. 

(d)  Article 6 

59.  On Article 6, taking the test to be whether there would be a “complete 
denial or nullification” of the right to a fair trial, Lord Phillips observed: 

“136.  This is neither an easy nor an adequate test of whether article 6 should bar the deportation of 
an alien. In the first place it is not easy to postulate what amounts to ‘a complete denial or 
nullification of the right to a fair trial’. That phrase cannot require that every aspect of the trial 
process should be unfair. ... What is required is that the deficiency or deficiencies in the trial process 
should be such as fundamentally to destroy the fairness of the prospective trial. 

137.  In the second place, the fact that the deportee may find himself subject in the receiving 
country to a legal process that is blatantly unfair cannot, of itself, justify placing an embargo on his 
deportation. The focus must be not simply on the unfairness of the trial process but on its potential 
consequences. An unfair trial is likely to lead to the violation of substantive human rights and the 
extent of that prospective violation must plainly be an important factor in deciding whether 
deportation is precluded.” 

60.  Having reviewed, the relevant case-law of this Court, including Bader 
and Kanbor v. Sweden, no. 13284/04, § 42, ECHR 2005-XI, which he took to 
exemplify the need to consider the risk of a violation of Article 6 in 
combination with other Articles such as Articles 2 and 3, Lord Phillips found: 

“[T]he Strasbourg jurisprudence, tentative though it is, has led me to these conclusions. Before the 
deportation of an alien will be capable of violating article 6 there must be substantial grounds for 
believing that there is a real risk (i) that there will be a fundamental breach of the principles of a fair 
trial guaranteed by article 6 and (ii) that this failure will lead to a miscarriage of justice that itself 
constitutes a flagrant violation of the victim’s fundamental rights.” 

61.  In the present case, the second limb was met by the potential sentences 
of imprisonment the applicant faced. For the first limb, Lord Phillips 
concluded that, although the military constitution of the Jordanian State 
Security Court would render the trial contrary to Article 6 if it were held in a 
Convention State, he agreed with SIAC and the Court of Appeal, that it could 
not amount to a “flagrant denial of justice” sufficient to prevent deportation in 
a removal case. 

62.  In respect of the applicant’s complaint that there was a real risk that the 
evidence against him had been obtained by torture, Lord Phillips held that the 
Court of Appeal erred. It had required too high a degree of assurance that 



 

 

evidence that might have been obtained by torture would not be used in a 
foreign trial. He stated: 

“[T]he prohibition on receiving evidence obtained by torture is not primarily because such 
evidence is unreliable or because the reception of the evidence will make the trial unfair. Rather it is 
because ‘the state must stand firm against the conduct that produced the evidence’. That principle 
applies to the state in which an attempt is made to adduce such evidence. It does not require this 
state, the United Kingdom, to retain in this country to the detriment of national security a terrorist 
suspect unless it has a high degree of assurance that evidence obtained by torture will not be 
adduced against him in Jordan... The issue before SIAC was whether there were reasonable grounds 
for believing that if Mr Othman were deported to Jordan the criminal trial that he would there face 
would have defects of such significance as fundamentally to destroy the fairness of his trial or, as 
SIAC put it, to amount to a total denial of the right to a fair trial. SIAC concluded that the 
deficiencies that SIAC had identified did not meet that exacting test. I do not find that in reaching 
this conclusion SIAC erred in law.” 

63.  Lord Hoffmann found that there was no Convention authority for the 
rule that, in the context of the application of Article 6 to a removal case, the 
risk of the use of evidence obtained by torture necessarily amounted to a 
flagrant denial of justice. 

64.  Lord Hope agreed. He accepted that this Court had adopted an 
“uncompromising approach” to the use at trial of evidence obtained by torture 
but the evidence before SIAC did not come up to that standard. There were 
allegations but no proof. The assertion that there was a real risk that the 
evidence was obtained by torture was not enough to prohibit removal. He 
recalled SIAC’s findings that the retrial would probably not comply with 
Article 6 if Jordan were a party to the Convention but would take place within 
a legally constructed framework. There was sound evidence that the State 
Security Court, which was not a mere tool of the executive, appraised the 
evidence and tested it against the law. SIAC had therefore been entitled to find 
as it did on the evidence. 

65.  Lord Brown agreed with Lord Phillips and, referring to the majority of 
the Grand Chamber in Mamatkulov and Askarov, cited above, stated: “if 
extradition was not unlawful even in the circumstances arising there, in my 
judgment expulsion most certainly is not unlawful here.” 

66.  Lord Mance, who agreed with the other Law Lords on Article 6 and all 
other points of appeal, noted a considerable resemblance between the concept 
of “flagrant unfairness” in this Court’s case-law and the concept of denial of 
justice in public international law generally. For the latter, the modern 
consensus was that the factual circumstances had to be egregious for State 
responsibility to arise in international law. 

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

A.  SIAC’s procedures 

67.  As stated in A. and Others v. the United Kingdom, cited above, § 91, SIAC 
was set up in response to this Court’s judgment in Chahal, cited above. 

68.  Under section 2(1) of the Special Immigration Appeals Commission 
Act 1997, appeal to SIAC lies in respect of immigration decisions, including 



 

 

decisions to deport, when the Secretary of State’s decision is taken wholly or 
partly on grounds of national security or wholly or partly in reliance on 
information which in the Secretary of State’s opinion should not be made 
public in the interests of national security, the interests of the relationship 
between the United Kingdom and any other country, or otherwise in the 
public interest. 

69.  As was also stated in A. and Others, § 92, SIAC has a special procedure 
which enables it to consider not only material which can be made public 
(“open material”) but also other material which cannot (“closed material”). 
Neither the appellant nor his legal advisor can see the closed material. 
Accordingly, one or more security-cleared counsel, referred to as “special 
advocates”, are appointed by the Solicitor General to act on behalf of the 
appellant. 

Rule 4 of Special Immigration Appeals Commission (Procedure) Rules 
2003 (“the 2003 Rules”) governs the use of closed material and states: 

“(1)  When exercising its functions, the Commission shall secure that information is not disclosed 
contrary to the interests of national security, the international relations of the United Kingdom, the 
detection and prevention of crime, or in any other circumstances where disclosure is likely to harm 
the public interest. 

(2)  Where these Rules require information not to be disclosed contrary to the public interest, that 
requirement is to be interpreted in accordance with paragraph (1). 

(3)  Subject to paragraphs (1) and (2), the Commission must satisfy itself that the material 
available to it enables it properly to determine proceedings.” 

Rule 37(3)(c) directs that when serving closed material upon the special 
advocate, the Secretary of State must also serve a statement of the material in 
a form which can be served on the appellant, if and to the extent that it is 
possible to do so without disclosing information contrary to the public 
interest. 

70.  Rule 38 provides that a special advocate may challenge the Secretary 
of State’s objections to disclosure of the closed material. SIAC may uphold or 
overrule the Secretary of State’s objection. If it overrules the objection, it may 
direct the Secretary of State to serve on the appellant all or part of the closed 
material which he has filed with the SIAC but not served on the appellant. In 
that event, the Secretary of State shall not be required to serve the material if 
he chooses not to rely upon it in the proceedings. 

71.  A search is carried out for “exculpatory material”, that is, material that 
will advance the case of an appellant or detract from the case of the Secretary 
of State. Exculpatory material is disclosed to the appellant save where this 
would not be in the public interest. In that event it is disclosed to the special 
advocate. 

72.  Section 7 of the 1997 Act confers a right of appeal to the Court of 
Appeal against a final determination of an appeal made by SIAC in England 
and Wales “on any question of law material to that determination”. 

B.  SIAC’s case law on assurances 



 

 

73.  In addition to Jordan, the Government have negotiated memoranda of 
understanding on assurances with Ethiopia, Lebanon and Libya. They have 
negotiated a framework agreement for obtaining assurances from Algeria. 
SIAC has heard appeals from seventeen individuals whom the Government 
sought to deport on the basis of these assurances. SIAC has considered these 
appeals on a case-by-case basis but the general approach it has taken to 
assurances was set out in BB. v. the Secretary of State for the Home Department, 
SIAC determination of 5 December 2006, § 5, where it found that, before 
assurances could remove a real risk of ill-treatment, four conditions had to be 
satisfied: 

(i)  the terms of the assurances had be such that, if fulfilled, the person 
returned would not be subjected to treatment contrary to Article 3; 

(ii)  the assurances had been given in good faith; 
(iii)  there had to be a sound objective basis for believing that the 

assurances would be fulfilled; and 
(iv) fulfilment of the assurances had to be capable of being verified. 
74.  Applying that test, SIAC has found assurances to be sufficient for 

Algeria (see SIAC’s determinations in G (8 February 2007); Z and W (14 May 
2007) Y, BB and U (2 November 2007); PP (23 November 2007); B (30 July 
2008); T (22 March 2010); Sihali (no. 2) (26 March 2010)). It also found them 
to be sufficient in respect of Ethiopia in the case of XX (10 September 2010). 
SIAC found assurances to be insufficient in respect of Libya, given the 
changeable nature of the then Gaddafi regime (DD and AS (27 April 2007)). 

75.  Jordan’s assurances were also found to be compatible with Article 3 
in VV (2 November 2007). SIAC took note of further reports on torture in 
Jordanian prisons and considered that those reports confirmed its view that, 
without the MOU, there was a real risk of ill-treatment. However, those 
reports did not alter its conclusions in the present case that the MOU and 
Adaleh’s monitoring role provided sufficient protection. 

III.  THE ARRANGEMENTS BETWEEN THE UNITED KINGDOM AND 
JORDAN 

A.  The MOU 

76.  The title of the MOU agreed between the United Kingdom 
Government and the Jordanian Government refers to the regulation of the 
“provision of undertakings in respect of specified persons prior to 
deportation”. 

77.  The MOU states that it is understood that the authorities of each State 
will comply with their human rights obligations under international law 
regarding a person returned under the MOU. When someone has been 
accepted under the terms of the MOU, the conditions set out in paragraphs 1-8 
of the MOU will apply, together with any further specific assurances provided 
by the receiving state. Paragraphs 1 to 5 provide as follows: 



 

 

“1.  If arrested, detained or imprisoned following his return, a returned person will be afforded 
adequate accommodation, nourishment, and medical treatment and will be treated in a humane and 
proper manner, in accordance with internationally accepted standards. 

2.  A returned person who is arrested or detained will be brought promptly before a judge or other 
officer authorised by law to exercise judicial power in order that the lawfulness of his detention may 
be decided. 

3.  A returned person who is arrested or detained will be informed promptly by the authorities of 
the receiving state of the reasons for his arrest or detention, and of any charge against him. 

4.  If the returned person is arrested, detained or imprisoned within 3 years of the date of his return, 
he will be entitled to contact, and then have prompt and regular visits from the representative of an 
independent body nominated jointly by the UK and Jordanian authorities. Such visits will be 
permitted at least once a fortnight, and whether or not the returned person has been convicted, and 
will include the opportunity for private interviews with the returned person. The nominated body 
will give a report of its visits to the authorities of the sending state. 

5.  Except where the returned person is arrested, detained or imprisoned, the receiving state will 
not impede, limit, restrict or otherwise prevent access by a returned person to the consular posts of 
the sending state during normal working hours. However, the receiving state is not obliged to 
facilitate such access by providing transport free of charge or at discounted rates.” 

78.  Paragraph 6 guarantees the right to religious observance in detention 
and paragraph 7 provides for the right to a fair trial for a returned person in 
terms similar to Article 6 § 1 of the Convention. Paragraph 8 replicates Article 
6 § 3, omitting references to paragraphs (a) and (e) of that Article. 

79.  The MOU states that either Government may withdraw from the MOU 
by giving 6 months notice but it will continue to apply to anyone who has 
been returned. 

B.  The terms of reference for the Adaleh Centre 

80.  The terms of reference for the Adaleh Centre (the monitoring body) 
provide that it must be operationally and financially independent of the 
receiving State and must be able to produce frank and honest reports. The 
terms of reference also state that it must have capacity for the task, with 
experts (“Monitors”) trained in detecting physical and psychological signs of 
torture and ill-treatment and access to other independent experts as necessary. 
A Monitor should accompany every person returned under the MOU 
(“returned person”) throughout their journey from the sending State to the 
receiving State, and should go with them to their home or, if taken to another 
place, to that place. It should have contact details for a returned person and 
their next of kin and should be accessible to any returned person or next of kin 
who wishes to contact it. It should report to the sending State on any concerns 
raised about the person’s treatment or if the person disappears. For the first 
year after the person returns, a Monitor should contact him or her, either by 
telephone or in person, on a weekly basis. 

81.  In respect of detention, the terms of reference provide as follows: 
“4.  Visits to detainees 

(a)  When the Monitoring Body becomes aware that a returned person has been taken into 
detention, a Monitor or Monitors should visit that person promptly. 



 

 

(b)  Thereafter, Monitors should visit all detainees frequently and without notice (at least as 
frequently as the MOU permits; Monitors should consider requesting more frequent visits where 
appropriate, particularly in the early stages of detention. 

(c)  Monitors should conduct interviews with detainees in private, with an interpreter if necessary. 

(d)  Monitoring visits should be conducted by experts trained to detect physical and psychological 
signs of torture and ill-treatment. The visiting Monitor or Monitors should ascertain whether the 
detainee is being provided with adequate accommodation, nourishment, and medical treatment, and 
is being treated in a humane and proper manner, in accordance with internationally accepted 
standards. 

(e)  When interviewing a detainee, a Monitor should both encourage frank discussion and observe 
the detainee’s condition. 

(f)  Monitors should arrange for medical examinations to take place promptly at any time if they 
have any concerns over a detainee’s physical or mental welfare. 

(g)  The Monitoring Body should obtain as much information as possible about the detainee’s 
circumstances of detention and treatment, including by inspection of detention facilities, and should 
arrange to be informed promptly if the detainee is moved from one place of detention to another.” 

82.  Paragraph 5 provides that, in order to monitor compliance with the 
right to fair trial, Monitors should have access to all court hearings, subject to 
the requirements of national security. Paragraph 6 states that monitors should 
ensure that they are mindful of any specific assurances made by the receiving 
State in respect of any individual being returned, and should monitor 
compliance with these assurances. Paragraph 7, on reporting, provides that the 
Monitoring Body should provide regular frank reports to the sending State and 
should contact the sending State immediately if its observations warrant. 

C.  Further evidence on the MOU and the Adaleh Centre 

1.  Mr Layden’s statements 
83.  In the context of proceedings before this Court, the Government 

produced two statements from Mr Anthony Layden, a former diplomat and 
currently United Kingdom Special Representative for Deportation with 
Assurances. 

84.  The first statement, dated 24 September 2009, outlined the closeness of 
ties between the United Kingdom and Jordan, the United Kingdom’s support 
for various initiatives to enhance human rights in Jordan, as well as various 
reports (summarised at paragraphs 106–124 below), which showed Jordan’s 
improving human rights record. 

85.  The first statement also explained that, after the signature of the MOU, 
the Governments together assessed which organisation should take on the 
independent monitoring. The Jordanian Government had proposed the 
National Centre for Human Rights (NCHR) and, when that body declined, the 
Jordanian Government suggested Adaleh, which was appointed. The 
monitoring agreement was signed after representatives from Adaleh met the 
United Kingdom Foreign Office Minister for the Middle East and North 
Africa. There was a subsequent meeting between the Secretary of State for the 
Home Department and the President of Adaleh’s Board of Trustees, Mr 
Arslan MP, and its founder and President, Mr Rababa. Mr Arslan and Mr 



 

 

Rababa made clear that, despite criticism of their decision to act as monitoring 
body, they had felt it was important for the protection of human rights. They 
had not been forced into the role or accepted it for financial benefit. 

86.  The first statement also outlined Adaleh’s training and human rights 
awareness activities since it was founded in 2003. It had received funding 
from a large number of donor agencies but none from the Jordanian 
Government. It had spoken out against the Government and had prepared a 
study on combating torture in Jordan, which candidly criticised the 
Government and the GID. After boycotting their workshops for eighteen 
months, the GID had been participating in a series of workshops which had 
started in July 2009. In 2007, Adaleh had participated in four Human Rights 
Watch visits to the GID’s Amman detention facility. Mr Rababa had also 
responded in detail to Human Right Watch’s criticism of its ability to monitor 
the MOU (see paragraphs 91 and 146 below). 

87.  Mr Layden also stated that the United Kingdom Government had 
provided grants and funding to Adaleh worth GBP 774,898, which had been 
directed towards the human rights training for officials and to established a 
group of experts. As of September 2009, the centre had ten full-time members 
of staff and twenty part-time medical and legal experts. The centre had 
expanded to include the National Team to Combat Torture (NTCT), which 
would act as Monitoring Body. The team had twenty-six members and three 
Adaleh Centre staff. 

88.  Mr Layden’s second statement, dated 26 May 2010, reiterated that ties 
between Jordan and the United Kingdom remained close after the change of 
Government in the United Kingdom. The statement also provided an overview 
of recent reforms in Jordan, including changes to the criminal law to introduce 
more severe penalties for serious crimes such as torture and measures to 
increase press freedom. The statement also summarised Jordan’s submissions 
to the United Nations Committee Against Torture in the course of the 
Committee’ consideration of Jordan’s second periodic report (see paragraph 
107 below). 

89.  In the second statement, Mr Layden rejected any suggestion that there 
would be no incentive to reveal breaches of the MOU; failure to abide by its 
terms would be likely to do serious damage to diplomatic relations; action 
proportionate to any breach would certainly be taken by the United Kingdom 
Government. For the Adaleh Centre, he stated that there was nothing unusual 
in the fact that it had not carried out any monitoring in Jordan thus far; it 
operated on a project basis by developing proposals, seeking funding and 
implementing initiatives. Its NTCT had already visited Qafqafa prison on 9 
May 2010. The Centre was not financially motivated; it had lost money by 
agreeing to act as the monitoring body. Nor was it a for-profit organisation; it 
was required to return any surplus for projects to donors. Nothing turned on its 
change to a limited liability company. 

90.  Mr Layden also indicated that clarification been sought from the 
Jordanian Government as to the apparent discrepancy between the English and 



 

 

Arabic versions of the MOU (the Arabic version stating that there would be 
the right to monitoring for three years after return; the English version stating 
that, if a returnee was detained within three years of return, he would have the 
right to monitoring). By the recent exchange of two Note Verbale between the 
United Kingdom Embassy in Jordan and the Jordanian Government 
(appended to the statement), the parties had indicated their understanding that: 
(i) if a returnee was detained within three years of return, the MOU provided 
for monitoring until such a time as he was released and, potentially, 
indefinitely; and (ii) a returnee who was detained more than three years after 
return, would not be entitled to monitoring visits. 

2.  Mr Wilcke’s statement 
91.  The applicant submitted a statement from Mr Christophe Wilcke, of 

Human Rights Watch, which had originally been prepared for the VV case (see 
paragraph 75 above). Mr Wilcke had conducted visits to various detention 
facilities in Jordan, which formed the basis for Human Rights Watch’s 
subsequent report of 8 October 2008 (see paragraph 117 below). Mr Wilcke 
stated that he was accompanied on one visit by Mr Rababa of the Adaleh 
Centre. According to Mr Wilcke when they discussed the present applicant’s 
case, Mr Rababa appeared to be hearing details of the United Kingdom 
deportation proceedings for the first time. In his statement, Mr Wilcke 
characterised Adaleh as very small and noted that it had not carried out any 
independent prison visits and had not tried to do so. Mr Wilcke therefore 
doubted that the assurances would provide an effective safeguard against ill-
treatment of the applicant. 

3.  Ms Refahi’s statement 
92.  In a statement of 7 February 2010, prepared specifically for the 

proceedings before this Court Ms Refahi, the Arabic-speaking barrister who 
had given evidence before SIAC as to the previous trials in Jordan, set out the 
discussions she had had with Jordanian lawyers and NGO officers about 
Adaleh. They told her that Mr Rababa had strong family links to the Jordanian 
security services. The centre’s change to a for-profit company would have 
also required the approval of the Ministry of Interior and GID as would Mr 
Rababa’s nomination to the Board of Trustees of the NCHR. None of those 
interviewed had any knowledge of the centre before it became the Monitoring 
Body, it had no practical experience of monitoring and would be unable to 
prevent ill-treatment. The centre was also said to have behaved erratically in 
choosing experts for its anti-torture programmes; it had preferred lawyers over 
physicians and had not chosen individuals with monitoring experience. 

D.  Further evidence on the applicant’s two previous trials and the procedures applicable to 
any re-trial 

93.  The parties have also provided extensive evidence on the applicant’s 
original trials, including evidence which was not before SIAC. 



 

 

1.  Evidence provided by the respondent Government 
94.  The Government provided a report of 6 September 2009, which had 

been prepared by two Jordanian lawyers, Mr Al-Khalila and Mr Najdawi, the 
former Honorary Legal Adviser to the United Kingdom Ambassador to Jordan 
since 1975. 

95.  The report outlined the structure of the Jordanian legal system and the 
various and wide powers of Public Prosecutors whom it characterised as 
judges with an inquisitorial role. It also outlined the functions of the GID and 
stated that cooperation between it and the State Security Court was very close. 
The Public Prosecutor before that court was a military officer whose office 
was located within GID premises. The report also noted that interrogations by 
GID officers had the goal of obtaining “confessions” from suspects appearing 
before the State Security Court (quotation marks in the original). 

96.  The report stated that the rights of the accused had been enhanced by 
amendments made in 2001 to the Criminal Code, which it considered to be a 
“vital point” in its conclusion that the applicant would receive a fair trial. The 
amendments also meant there could be no flagrant denial of the applicant’s 
right to liberty because, among other reforms, the maximum period before 
which a detainee had to be brought before a court or public prosecutor had 
been reduced to twenty-four hours (Article 100(b) of the Code of Criminal 
Procedure (CCP). However, the report also noted that it was not possible to 
determine whether the Public Prosecutor would charge the applicant with new 
offences, which had been introduced by the Prevention of Terrorism Act 2006 
and which would allow for the Public Prosecutor to detain him for fifteen days 
(renewable for up to two months) for the purposes of investigation. 

97.  The report also sought to comment on a number of SIAC’s findings in 
respect of Jordanian law. For instance, SIAC had found that access to a lawyer 
being neither obligatory nor prohibited and that no lawyers were present 
during GID interrogations. However, there was an obligation for legal 
representation before a Public Prosecutor, which could be waived by reasoned 
decision, for example when there was a need for rapid action to prevent 
evidence being lost (Article 63(2) of the CCP). The presence of a lawyer was 
unusual in all questioning by Public Prosecutors. By the same token, although 
SIAC had made reference to the possibility of incommunicado detention, 
Article 66(2) of the CCP provided that, any time in which contact with a 
suspect was restricted, this did not apply to contact with his lawyer. SIAC had 
also found that, in any retrial, the case file from the first trial would be 
admitted as evidence and that witnesses would not be recalled for cross-
examination; this was incorrect as Article 254 of the CCP only allowed a 
previous case-file to be used as background, the court could only consider 
evidence which was led at the trial and the defendant would be able to cross-
examine witnesses. 

98.  The report also commented on the State Security Court, which it said 
was composed of legal qualified military officers, who did not pursue military 



 

 

careers and were not serving officers. The law on the independence of the 
judiciary did not apply but nor did they enjoy judicial immunity from 
prosecution or civil proceedings. Sessions of the court were frequently closed 
to the public but the defendant would be represented. 

99.  The report recognized that allegations of torture were difficult to verify 
because police and security officials frequently denied detainees timely access 
to lawyers. However, torture, though occasionally used by the police, was not 
institutionalized, and it remained an “individual action”; if detected, officers 
were subject to criminal sanctions. A measure of protection was provided to 
the accused in criminal proceedings by Article 63(3) of the CCP, which 
required an accused’s statement to be signed and fingerprinted by him. It also 
had to be verified by the Public Prosecutor and his clerk. If the accused 
refused to sign his reasons had to be recorded. Article 63(3) was a 
fundamental requirement, which, if not adhered to, invalidated the statement. 
A signature and, if the accused was illiterate, a fingerprint, were necessary to 
show that the statement was that of the accused. Contrary to Ms Refahi’s 
evidence to SIAC (see paragraph 104 below), there was no evidence that 
fingerprinting was a clear sign of a false confession. 

100.  For confessions to the Public Prosecutor, the burden of proof was on 
the defendant to show that it was not legal; the burden was reversed for 
confessions to the police. There was a corroboration requirement when the 
evidence of a co-accused was used against another co-accused. The report also 
analysed a series of Court of Cassation judgments where it had quashed State 
Security Court judgments because of improperly obtained confessions. It had 
also laid down rules as to when confessions would and would not be admitted; 
where someone had been detained for longer than the prescribed time limit, 
there was a rebuttable presumption that the confession was improperly 
obtained. 

101.  The report went on to examine the judgments that had been given in 
the applicant’s previous trials. For the Reform and Challenge case, the report 
noted that, in rejecting some of the defendant’s claims to have been tortured 
into giving confessions, the State Security Court had relied on the evidence of 
the coroner, who had stated that he found no injuries on the men. In the 
millennium conspiracy trial the State Security Court had found no evidence 
whatsoever to support claims of false confessions made by some of the 
defendants and, as the defendants’ lawyers had not referred them to the 
coroner for examination, there was no medical evidence to support their 
claims. The State Security Court had, however, heard from officers who were 
present when the confessions were given and who testified that there were no 
beatings of any sort. The State Security Court in its judgments had relied on 
the confessions (including reconstructions at the crime scene) and expert 
evidence. The evidence of the other defendants was likely to be determinative 
at the applicant’s retrial, as they were important in his trials in absentia. The 
report also stated that, if alive, Al-Hamasher and Abu Hawsher would give 
evidence at any retrial. 



 

 

2.  Evidence provided by the applicant 
102.  For the Reform and Challenge trial, the applicant provided a copy of 

the Public Prosecutor’s investigation report, which showed that the only 
evidence against him was the confession of Al-Hamasher. The confession was 
quoted in the report as stating that the applicant had provided encouragement 
for the attacks and congratulated the group afterwards. The only other 
evidence against him which was recorded in the report was that two books the 
applicant had written were found in the possession of Al-Hamasher and 
another defendant. The applicant also provided the grounds of appeal of Al-
Hamasher which set out his claim that he had been detained and ill-treated for 
six days in GID custody then brought before the Public Prosecutor in the 
latter’s office at the GID building. The applicant also produced a letter from 
the GID to Al-Hamasher’s lawyer which stated that the original videotapes of 
his interrogation had been destroyed. The grounds of appeal stated that, at 
trial, a GID officer gave evidence that he had destroyed the tapes on the orders 
of his superior but refused to reveal the superior’s identity. Al-Hamasher’s 
grounds of appeal also stated that lawyers for another defendant had witnessed 
their client telling the Public Prosecutor that he had been ill-treated: the 
lawyers’ evidence had not been accepted by the State Security Court, which 
preferred that of the Public Prosecutor. The grounds of appeal also 
summarised a medical report by a doctor who had examined the defendants 
five months after their interrogations. The doctor had found bruising and 
scarring on the men’s bodies, particularly their feet and legs. Given the 
passage of time, the doctor was unable to conclude how the men’s injuries had 
been obtained but observed that they could have been caused by the impact of 
hard objects. In Al-Hamasher’s case, the doctor noted scars on his buttocks, 
which were consistent with being deliberately hit with a baton or similar 
object. The grounds of appeal also noted that family members of the 
defendants, including Al-Hamasher’s mother, had observed scars on the 
defendants’ feet and legs when they were first allowed to visit them. The GID 
interrogators were not produced for cross-examination at trial, nor were the 
defendants’ medical records. 

103.  For the millennium conspiracy trial, the applicant submitted a copy of 
the Public Prosecutor’s investigation report in that case, which showed that 
Abu Hawsher’s confession was the predominant basis of the prosecution case 
against the applicant. A copy of his defence statement setting out his 
allegations of torture was also provided, which described injuries to the soles 
of his feet (causing the skin to fall off when he bathed), facial injuries, 
bruising and scarring. He maintained that his injuries were witnessed by his 
brother-in-law, his cellmates and a representative from the International 
Committee of the Red Cross. He also described how his statement had been 
changed many times until the officials in charge where satisfied with it. 
Afterwards, when he had been brought before the Prosecutor and alleged he 
had been tortured, the Public Prosecutor refused to listen. Letters were also 



 

 

provided which had been written by Abu Hawsher’s lawyer to the applicant’s 
representative, Ms Peirce, which summarised the steps the defence teams had 
taken to bring the torture allegations made by various defendants to the 
attention of the State Security Court, including the protests made by the 
United States Embassy concerning the ill-treatment of one defendant, Mr 
Ra’ed Hijazi, a US-Jordanian national (see also Amnesty’s report at paragraph 
114 below). The letter also stated that the defendants’ families had testified as 
to the injuries they had seen. 

104.  The applicant also provided two statements on the trials by 
Ms Refahi: that which had been before SIAC and her further statement of 
7 February 2010. The first statement, of 5 May 2006, set out the results of her 
interviews with defence lawyers and released defendants in each trial as to the 
manner in which the defendants had been tortured and given completed 
confession statements to sign. The torture was said to have include beatings 
with belts and whips, sleep deprivation and the administration of drugs to 
weaken resistance. She was told that, for false confessions, in was the practice 
to have the detainee sign and fingerprint the statement to prevent him 
retracting it later. Ms Refahi had inspected the case file in each case: Abu 
Hawsher’s confession was fingerprinted. 

105.  The statement of 7 February 2010, summarised the results of a further 
visit she had made to Jordan in September 2009, where she had carried out 
further interviews with defendants and their lawyers. ‘Defendant A’ in the 
Reform and Challenge trial said he had been tortured for ten days (including 
through beatings on the soles of his feet) and questioned under torture on two 
or three occasions. While being moved he had heard a voice he recognised as 
belonging to another defendant; it was clear this defendant was also being 
tortured. On the tenth day he signed a confession drafted by the GID. On the 
eleventh day he was brought before the Public Prosecutor, who had the GID 
confession before him. He then signed an identical confession which had been 
drafted by the Public Prosecutor. There was no more torture after this but, on 
subsequent occasions when he appeared before the Public Prosecutor, the 
Prosecutor threatened him with further torture. He had told the State Security 
Court that he had been tortured but the court did not investigate. He was not 
medically examined until he had been detained for five months. 

IV.  HUMAN RIGHTS IN JORDAN 

A.  United Nations reports 

1.  The Human Rights Council 
106.  The United Nations Human Rights Council the Working Group on 

Jordan’s Universal Periodic Review delivered its report on 3 March 2009 
(A/HRC/11/29). The report noted Jordan’s acceptance of certain 
recommendations geared towards eradicating torture. Following the report, 
Human Rights Watch welcomed Jordan’s satisfaction at the “constant review” 



 

 

of its human rights standards but found Jordan’s rejection of some important 
recommendations geared towards eradicating torture to be “deeply 
disappointing”. The organisation called on Jordan to implement quickly 
recommendations to set up independent complaints mechanisms, allow 
unannounced prison visits and abolish the Police Courts, which were 
composed of police officers who heard allegations of torture against fellow 
officers. Similar recommendations were made by the United Kingdom 
Government in their statement to the Human Rights Council. 

2.  The Committee Against Torture 
107.  The United Nations Committee Against Torture, in its concluding 

observations on Jordan of 25 May 2010, welcomed Jordan’s ongoing reform 
efforts, which included the establishment of the National Centre for Human 
Rights, an independent Ombudsman to receive complaints and a 
comprehensive plan for the modernisation of detention facilities. However, it 
was also deeply concerned by the “numerous, consistent and credible 
allegations of a widespread and routine practice of torture and ill-treatment of 
detainees in detention facilities, including facilities under the control of the 
General Intelligence Directorate”. It also found a “climate of impunity” and an 
absence of proper criminal prosecutions for perpetrators. The Committee also 
expressed its concern at the limited number of investigations into allegations 
of torture and its serious concern at the lack of fundamental legal safeguards 
for detainees and the overuse of administrative detention, which placed 
detainees beyond judicial control. The Committee also recommended that the 
GID be placed under civilian authority, given that it continued to detain 
suspects arbitrarily and incommunicado and to deprive detainees of access to 
judges, lawyers or doctors. The Committee was also gravely concerned by the 
special court system in Jordan, which included the State Security Court, where 
military and security personnel alleged to be responsible for human rights 
violations were reportedly shielded from legal accountability and where 
procedures were not always consistent with fair trial standards. Finally, in 
respect of Article 15 of the Convention against Torture, the Committee found: 

“While noting the existence of article 159 of the Criminal Procedure Code [the exclusion of 
evidence obtained under duress] which does not refer explicitly to torture, the Committee expressed 
its concern at reports that the use of forced confessions as evidence in courts is widespread in the 
State party. 

... 

The State party should take the necessary steps to ensure inadmissibility in court of confessions 
obtained as a result of torture in all cases in line with the provisions of article 15 of the Convention. 
The Committee requests the State party to firmly prohibit admissibility of evidence obtained as a 
result of torture in any proceedings, and provide information on whether any officials have been 
prosecuted and punished for extracting such confessions.” 

3.  The Human Rights Committee 
108.  The United Nations Human Rights Committee’s concluding 

observations of 18 November 2010 also praised Jordan’s reforms, including 



 

 

the incorporation into domestic law of the ICCPR. However, the Human 
Rights Committee’s concerns included: the high number of reported cases of 
torture and ill-treatment in detention centres, particularly in GID facilities; the 
absence of a genuinely independent complaints mechanism to deal with cases 
of alleged torture or ill-treatment by public officials, as well as the low 
number of prosecutions of such cases; the denial of prompt access to a lawyer 
and independent medical examinations to detainees; and the fact that NGOs 
had been denied access to detention facilities. Accordingly, the Committee 
recommended the establishment of an effective and independent mechanism 
to deal with allegations of torture; proper investigations and prosecutions; 
immediate access for detainees to a lawyer of their choice and an independent 
medical examination; and the creation of a system of independent visits to all 
places of deprivation of liberty. 

The Committee also expressed its concern at the limited organisational and 
functional independence of the State Security Court and recommended its 
abolition. 

4.  The Special Rapporteur 
109.  In his report of 5 January 2007 to the Human Rights Council, the UN 

Special Rapporteur on Torture, Manfred Nowak, noted inter alia that the GID 
had refused to allow him private visits with detainees and concluded that: 

“Many consistent and credible allegations of torture and ill-treatment were brought to the attention 
of the Special Rapporteur. In particular, it was alleged that torture was practised by General 
Intelligence Directorate (GID) to extract confessions and obtain intelligence in pursuit of counter-
terrorism and national security objectives, and within the Criminal Investigations Department (CID), 
to extract confessions in the course of routine criminal investigations. Given that these two facilities 
were the ones most often cited as the two most notorious torture centres in Jordan, on the basis of all 
the evidence gathered, the denial of the possibility of assessing these allegations by means of private 
interviews with detainees in GID, and taking into account the deliberate attempts by the officials to 
obstruct his work, the Special Rapporteur confirms that the practice of torture is routine in GID and 
CID... Moreover, in practice the provisions and safeguards laid out in Jordanian law to combat 
torture and ill-treatment are meaningless because the security services are effectively shielded from 
independent criminal prosecution and judicial scrutiny as abuses by officials of those services are 
dealt with by special police courts, intelligence courts and military courts, which lack guarantees of 
independence and impartiality.” 

110.  In this context, the Rapporteur also found : 
“57.  The Special Rapporteur reports that no ex officio investigations are undertaken even in the 

face of serious injuries sustained by a criminal suspect; not one official could demonstrate to the 
Special Rapporteur serious steps taken to investigate allegations, including at the very least the 
prompt and timely medical documentation of injuries sustained by detainees... 

60.  Paradoxically, while law enforcement officials maintain that torture allegations are unheard of 
within their institutions, the Court of Cassation has overturned a number of convictions on the 
grounds that security officials had obtained confessions from defendants under torture. Regrettably 
even these findings do not spur any official investigations into wrongdoings by officials and none of 
the security officials involved in these cases have ever been brought to justice. 

61.  What is more, the decisions and rulings of the Court of Cassation related to cases where 
criminal suspects are prosecuted under special courts are at the same time cited by government 
officials to defend the system, pointing to the existence of independent oversight in the form of 
appeals of special court decisions to the Court. 



 

 

62.  However, with respect to the question of impunity and the prosecution by special courts of 
police or intelligence officers for torture or ill-treatment, no evidence has been produced to indicate 
examples of where special court acquittals of police officers have been successfully appealed to the 
Court of Cassation, if appealed at all. 

63.  This leads to the conclusion that impunity is total. The special court system does not work 
effectively at all. The absence of a crime of torture in accordance with article 1 of the Convention 
against Torture is only part of the problem. At the heart of it lies a system where the presumption of 
innocence is illusory, primacy is placed on obtaining confessions, public officials essentially 
demonstrate no sense of duty, and assume no responsibility to investigate human rights violations 
against suspected criminals, and the system of internal special courts serves only to shield security 
officials from justice. (footnotes omitted)” 

111.  The Rapporteur recommended the introduction of a series of basic 
safeguards for detainees, including better rules governing the admissibility of 
confessions. He also recommended the abolition of the State Security Court. 

B.  Other reports 

1.  Amnesty International 
112.  Amnesty International has produced a number of reports on the 

treatment of detainees in Jordan. Its most extensive report was published in 
July 2006, Amnesty International published its report entitled “Jordan: ‘Your 
confessions are ready for you to sign’: detention and torture of political 
suspects”. The report criticised Jordan for maintaining a system of 
incommunicado detention which facilitated torture, particularly under the 
auspices of the GID, where torture was systemic and practised with impunity. 
The scope for abuse by the GID was far greater because GID officers were 
granted the authority of public prosecutors (and thus judicial power), allowing 
the GID itself to prolong periods of detention for the purposes of 
interrogation. It was a virtually impossible task for a detainee to prove he had 
been tortured by the GID when it was the detainee’s word against that of GID 
officers. The report considered that the introduction of monitoring by the 
NCHR and the ICRC were positive if qualified steps and both organisations 
had been prevented from meeting all detainees in GID custody. 

113.  Although the 2001 amendments to Article 66 of the Code of Criminal 
Procedure had allowed detainees access to their lawyers, even when in 
incommunicado detention, in apparent contravention of these provisions, the 
general practice in state security cases was for detainees to be held in 
prolonged pre-trial incommunicado detention. There were also apparent 
contraventions of the right to have a lawyer present during examinations 
before the Public Prosecutor. The State Security Court had been “largely 
supine” in the face of torture allegations, failing properly to investigate 
allegations. Trials before it were frequently unfair; it was prone to convict 
defendants on the basis of confessions alleged to be extracted by torture. The 
report noted that, over the previous ten years, one hundred defendants had 
alleged before the State Security Court that they had been tortured into 
making confessions; allegations had been made in fourteen such cases in 



 

 

2005, yet the State Security Court had failed adequately to investigate the 
claims. Appeal to the Court of Cassation had not been an adequate safeguard. 

114.  The report described nine case studies of confessions extracted by 
torture by the GID in state security cases, including that of the millennium 
conspiracy trial. The report recorded that at least four of the defendants, 
including Abu Hawsher, had been tortured during GID interrogation, their 
bodies reportedly showing marks of torture when relatives and lawyers saw 
them for the first time. Witnesses testified that, in the course of a 
reconstruction at the crimes scenes, they had seen one defendant, Mr Sa’ed 
Hijazi, propped up by two guards apparently unable to stand on his own. In 
the case of another, Mr Ra’ed Hijazi, (a US-Jordanian national) a doctor had 
testified that he had contracted severe pneumonia whilst held in 
incommunicado detention. The United States consul, who was said to have 
seen marks of torture on him, could not give evidence at trial for reasons of 
diplomatic immunity. 

115.  The report also concluded that the MOU between the UK and Jordan 
was inappropriate given Jordan’s failure to observe the absolute prohibition on 
torture and, moreover, post-monitoring return could not replace the 
requirements of international law that there be systemic legislative, judicial 
and administrative safeguards to prevent torture. Monitoring, even by 
professional organisations, was insufficient to prevent it. 

2.  Human Rights Watch 
116  In its report “Suspicious Sweeps: the General Intelligence Department 

and Jordan’s Rule of Law Problem” of 18 September 2006 the organisation 
documented cases of ill-treatment by the GID. The report also contained the 
following section on prosecutors before the State Security Court : 

“The SSC is a special court established pursuant to Articles 99 and 100 of Jordan’s constitution. 

... 

The head of the Joint Chiefs of Staff appoints a military officer to serve as prosecutor, underlining 
the court’s subordinate character. The SSC prosecutor’s offices are physically located inside the 
central GID complex. The SCC [sic] prosecutor is the officer who issues charges against detainees 
and authorizes their continued detention. The SSC prosecutor who investigates the crimes of which 
detainees at the GID are accused is a military officer, ultimately under the same administrative 
authority as the intelligence officials. This reflects a fundamental lack of independence and 
impartiality. 

... 

Article 7 of the SSC law provides that people who are being investigated with a view to 
prosecuting them for a crime for which the SCC enjoys jurisdiction can be detained ‘where 
necessary for a period not exceeding seven days’ before being brought before the prosecutor to be 
charged. The prosecutor can extend the detention warrant for renewable periods of fifteen days after 
charging a suspect, if it is ‘in the interest of the investigation.’ A practicing defense lawyer told 
Human Rights Watch that ‘it is normal for detainees to remain at the GID for around six months. 
They are transferred to a normal prison or released when the GID has finished its investigation.’ 

Under Jordanian law, although the prosecutor is formally in charge of an investigation once 
charges are filed, in matters before the SCC the practice is for the prosecutor to delegate 
responsibility to GID officers to continue the investigation, including interrogation. All the detainees 
interviewed by Human Rights Watch recalled that during their time in detention they met only with 



 

 

GID staff, except for when they were brought before the prosecutor to be charged. However, several 
detainees made clear that they were unable with certainty to distinguish between GID officers and 
officers from the prosecutor’s office, since all wear civilian clothes, conduct interrogations in a 
similar fashion, and are located in close proximity. 

The prosecutor is also the legal authority for detainees’ complaints regarding cruel or inhuman 
treatment or torture. Jordanian law requires any official, including GID officers, to accept and 
transmit complaints to their superiors. The role of the prosecutor includes investigating complaints 
that allege a breach of the law. The fundamental lack of independence of the prosecutor within the 
GID and SCC structures renders this role wholly ineffective. Samih Khrais, a lawyer who has 
defended tens of clients before the State Security Court, told Human Rights Watch: ‘The prosecutor 
will send a detainee back to the cell if he says he confessed under torture.’ Khrais said that because 
of the prosecutor’s role in the process before the SCC, and the rules that make statements obtained 
under torture inadmissible in court, the SCC prosecutors are disinclined to act on any complaints of 
torture. One detainee, Mustafa R., who said he was tortured both before and after being charged, told 
Human Rights Watch that when he was brought before the prosecutor to be charged he was alone 
with the prosecutor in his office in the GID complex while a car with his interrogators waited 
outside to take him back to his cell. The prosecutor did not make any inquiry as to whether illegal 
force or coercion were used against Mustafa R. during his interrogation. Another former detainee, 
Muhammad al-Barqawi, told Human Rights Watch that if a detainee demands a lawyer or alleges 
torture, the prosecutor sends the detainee back for more interrogation, saying ‘He’s not ready yet.’” 

117.  In its report of 8 October 2008, “Torture and Impunity in Jordan’s 
Prisons”, which was based on prisons visits it had carried out in 2007 and 
2008, Human Rights Watch concluded that torture remained widespread and 
routine in Jordan’s prisons. The organisation received allegations of ill-
treatment from 66 of the 110 prisoners it interviewed. It also concluded that 
prison guards tortured inmates because prosecutors and judges did little to 
pursue them. The report noted that willingness of the Jordanian Government 
to grant access to prisons was commendable and reflected a positive 
commitment to reform. However, the report also noted that the public concern 
of Jordanian leadership had not shown lasting effects on the ground. Torture 
was inflicted routinely when prisoners broke prison rules, made requests for 
doctors, telephone calls or visits, or make complaints. Islamist prisoners faced 
greater abuse than others. Complaints of torture had decreased but remained a 
common occurrence. Torture was not a general policy, although high-ranking 
prison officials had ordered beatings. Torture was a “tolerated practice” 
because mechanisms for individual accountability were lacking; the 
Government had quietly taken some initial steps to provide greater 
opportunities for redress, but had not vigorously pursued them. 

118.  In the section of its World Report of 2010 on Jordan, Human Rights 
Watch also commented that further positive reforms such as the NCHR anti-
torture training programmes, were far from sufficient considering Jordan’s 
lack of political will and effective mechanisms to bring perpetrators to justice. 

3.  The Jordanian National Centre for Human Rights 
119.  In its 2005 Annual Report, the NCHR recognised that although, 

Jordanian law was clear as to the illegality of a conviction based on a 
confession which had been obtained by coercion, it was difficult for 
defendants to prove that confessions had been so obtained, especially given 



 

 

the lack of witnesses and long periods of detention which meant that forensic 
physicians could not detect abuse. 

120.  In its 2007 Report the NCHR noted that information on criminal trials 
revealed “a clear shortcoming - in many cases - in commitment to the basic 
criteria of a just trial”. It referred in particular to the trying of civilians before 
the State Security Court whose judges were “militarily incline[d]”, which 
undermined the principle of judicial independence and reduced the guarantees 
of a fair trial. 

121.  In its 2008 Report the NCHR noted the continuing difficulties in 
detecting torture, including the prolonged period of detention for which 
detainees were held and the fact that those responsible for coercion of 
defendants did not write out their statements, meaning the statements became 
legally conclusive evidence. The NCHR also noted that, for part of the year, it 
had been banned from visiting prisons. There had, however, been a number of 
positive anti-torture measures introduced by the Government. 

122.  In its 2009 Report, the NCHR noted that anti-torture efforts were still 
“mediocre and hesitant”. Problems included the Crime Prevention Law, which 
allowed incommunicado detention without judicial monitoring; the State 
Security Act, which allowed detention for seven days before referral to a 
judge; and that a statement made by a suspect without the presence of the 
Public Prosecutor was admissible if it was “submitted to the public 
prosecution along with a piece of evidence for the circumstances under which 
it has been made, and that the suspect has made that statement voluntarily.” 

4.  United States Department of State 
123.  The United States Department of State 2009 Human Rights Report on 

Jordan recorded local and international NGOs’ concerns that torture remained 
widespread, although they had also noted a decrease in the number of 
complaints made. The NGOs has also found that complaints mechanisms had 
improved but additional reforms were required. The report also stated: 

“Unlike in prior years, there were no new public claims of torture by defendants before the State 
Security Court. On April 15, three of five men who claimed to have been tortured from 2007 to May 
2008 received five-year sentences. The other two men were acquitted due to lack of evidence. The 
government found their torture claims baseless, as they also found the January 2008 torture claims 
of two men accused of exporting weapons to the West Bank whose criminal cases were ongoing at 
year’s end. 

On May 14, the State Security Court sentenced Nidal Momani, Tharwat Draz, and Sattam Zawahra 
to death for plotting to kill a foreign leader while visiting the country in 2006, but it immediately 
commuted their sentences to 15 years’ imprisonment. In 2007 and 2008, the defendants claimed they 
had been beaten and psychologically pressured to confess.” 

124.  The 2010 Report recorded that Jordanian law prohibited torture; 
however, international NGOs continued to report incidences of torture and 
widespread mistreatment in police and security detention centres. In respect of 
arrest and trial procedures, the Report noted that: 

“The State Security Court gives judicial police, charged with conducting criminal investigations, 
authority to arrest and keep persons in custody for 10 days. This authority includes arrests for 



 

 

alleged misdemeanors. In cases purportedly involving state security, the security forces arrested and 
detained citizens without warrants or judicial review, held defendants in lengthy pretrial detention 
without informing them of the charges against them, and did not allow defendants to meet with their 
lawyers or permitted meetings only shortly before trial. Defendants before the State Security Court 
usually met with their attorneys at the start of a trial or only one or two days before. A case may be 
postponed for more than 48 hours only under exceptional circumstances determined by the court. In 
practice, cases routinely involved postponements of more than 10 days between sessions with 
proceedings lasting for several months. In most cases the accused remained in detention without bail 
during the proceedings. Several inmates were in detention without charge at year’s end.” 

The Report also commented that Jordanian law provided for an independent 
judiciary; however, the judiciary’s independence in practice was compromised 
by allegations of nepotism and the influence of special interests. 

V.  RELEVANT COMPARATIVE AND INTERNATIONAL LAW ON 
TORTURE AND THE USE OF EVIDENCE OBTAINED BY TORTURE 

A.  The United Nations Torture Convention 

1.  Relevant provisions of the Convention 
125.  One hundred and forty-nine States are parties to the 1984 United 

Nations Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (“UNCAT”), including all Member States of the 
Council of Europe. Article 1 of the Convention defines torture as: 

“any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on 
a person for such purposes as obtaining from him or a third person information or a confession, 
punishing him for an act he or a third person has committed or is suspected of having committed, or 
intimidating or coercing him or a third person, or for any reason based on discrimination of any 
kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or 
acquiescence of a public official or other person acting in an official capacity. It does not include 
pain or suffering arising only from, inherent in or incidental to lawful sanctions.” 

126.  Article 1(2) provides that it is without prejudice to any international 
instrument or national legislation which does or may contain provisions of 
wider application. Article 2 requires States to take effective legislative, 
administrative, judicial or other measures to prevent acts of torture in any 
territory under its jurisdiction. Article 4 requires each State Party to ensure 
that all acts of torture are offences under its criminal law. 

127.  Article 3 provides: 
“1.  No State Party shall expel, return (‘refouler’) or extradite a person to another State where there 

are substantial grounds for believing that he would be in danger of being subjected to torture. 

2.  For the purpose of determining whether there are such grounds, the competent authorities shall 
take into account all relevant considerations including, where applicable, the existence in the State 
concerned of a consistent pattern of gross, flagrant or mass violations of human rights.” 

128.  Article 12 provides that each State Party shall ensure that its 
competent authorities proceed to a prompt and impartial investigation, 
wherever there is reasonable ground to believe that an act of torture has been 
committed in any territory under its jurisdiction. 

129.  Article 15 requires that each State ensure that any statement which is 
established to have been made as a result of torture shall not be invoked as 



 

 

evidence in any proceedings, except against a person accused of torture as 
evidence that the statement was made. 

2.  Case law and reports relating to Article 15 of UNCAT 

a.  The United Nations Committee Against Torture 

130.  In P.E. v. France (no. 193/2001), decision of 21 November 2002, the 
Committee considered the case of a German national who had been extradited 
from France to Spain. The complainant alleged the Spanish extradition request 
had been based on statements by a third person obtained by torture. While 
rejecting the complaint as unsubstantiated, the Committee considered that the 
provisions of Article 15 applied to the extradition proceedings in France and 
that France had the obligation to ascertain the veracity of the allegations 
made. The “broad scope” of Article 15 and its applicability to extradition 
proceedings was confirmed by the Committee inG.K. v. Switzerland (no. 
219/2002), decision of 7 May 2003, which also concerned an extradition to 
Spain where the basis of the extradition request were statements by a third 
party allegedly obtained by torture. Criminal proceedings initiated by the third 
party against his alleged torturers were discontinued by the Spanish authorities 
and the complaint was therefore dismissed by the Committee as 
unsubstantiated; consequently, there had been no violation of Article 15 by 
Switzerland in extraditing the complainant. 

131.  It its concluding observations on Russia of 6 February 2007 
(CAT/C/RUS/CO/4), the Committee was concerned that, while the Russian 
Code of Criminal Procedure stated that evidence obtained by torture was 
inadmissible, in practice there appeared to be no instruction to the courts to 
rule that the evidence was inadmissible, or to order an immediate, impartial 
and effective investigation. The Committee recommended the adoption of 
clear legal provisions prescribing the measures to be taken by courts should 
evidence appear to have been obtained through torture or ill-treatment, in 
order to ensure in practice the absolute respect for the principle of 
inadmissibility of evidence obtained through torture. 

Concerns were also expressed by the Committee in its concluding 
observations on the United States of America (25 July 2006, 
CAT/C/USA/CO/2), in relation to the application of Article 15 to military 
commissions and the bodies which would review the cases of those detained 
at Guantánamo Bay, Cuba. It recommended that the United State establish an 
independent mechanism to guarantee the rights of all detainees in its custody. 

In its Report on Mexico (26 May 2003, CAT/C/75) the Committee 
considered that Article 20 of the Mexican Constitution (which provided that a 
confession not made before the Public Prosecutor or a judge or made without 
the presence of defence counsel had no evidential value) was not sufficient in 
practice to prevent torture. Detainees were afraid to tell the Public Prosecutor 
they had been tortured; there was insufficient access to legal advice; there the 
police and Public Prosecutor’s office worked closely together and detainees 



 

 

were shuttled repeatedly between each service for the purposes of 
interrogation and then forced confessions; prosecutor’s did not conduct 
investigations into torture allegations and, if they did, still made use of the 
confession; medical experts were not sufficiently independent from the 
prosecutor. It was “extraordinarily difficult’ to have forced confessions 
excluded: courts had no independent means of ascertaining whether 
confessions were made voluntarily (paragraphs 155, 196-202, 219 and 220 of 
the Report). 

b.  France 

132.  Article 15 was relied on by the cour d’appel de Pau in its decision to 
refuse an extradition request by Spain in Irastorza Dorronsoro, case 
no. 238/2003, 16 May 2003. It had been accepted by the Spanish authorities 
that statements by a third party, Ms Sorzabal Diaz, whilst in detention were 
the only evidence against Mr Irastorza Dorronsoro. The court found there 
were serious grounds for believing that Ms Sorzabal Diaz had been physically 
abused during her detention and further inquiries of the Spanish authorities 
had failed to dispel those concerns. It could not been excluded, therefore, that 
her statements had been obtained contrary to Article 15 and, as such, the 
extradition request was refused. 

c.  Germany 

133.  Article 15 was also relied on by the Düsseldorf Court of Appeal 
(Oberlandesgericht) in its decision of 27 May 2003 refusing extradition of a 
terrorist suspect to Turkey. The court recognised that Turkey had ratified 
UNCAT and incorporated its provisions into domestic law. However, there 
was a real risk (konkrete Gefahr) of those provisions not being respected in the 
event of the requested person’s extradition. On the evidence before it, the 
court found reasonable evidence (begründete Anhaltspunkte) to presume that 
statements given to the Istanbul police by 32 co-defendants in autumn 1998 – 
containing full confessions – were made under the influence of acts of torture 
by the Turkish security forces. The allegations of torture were supported by 
medical evidence (albeit records that were unclear in places) and matched 
information available from general reports on methods of torture commonly 
applied – not always with physically verifiable effects – in police custody in 
Turkey. There was, moreover, a risk, substantiated by concrete evidence 
(durch konkrete Indizien belegte Gefahr), that the statements taken from the co-
accused might be used in proceedings against the requested person in Turkey. 
The Court of Appeal accepted that, in their judgments, Turkish courts were 
required to have regard to the domestic and international legal provisions 
against the admission of torture evidence, as well as case-law of the Turkish 
Court of Cassation to the effect that uncorroborated confessions were 
inadmissible. However, human rights reports had repeatedly noted that 
inadequate investigation by the Turkish criminal justice system of allegations 
of torture meant that courts continued to use confessions obtained by police 



 

 

ill-treatment. There were grounds to fear that the Istanbul National Security 
Court would do so in the instant case, not least that it would be impossible to 
prove the charges against the requested person without relying on the autumn 
1998 statements taken by the police. 

134.  The Düsseldorf Court of Appeal’s judgment was relied upon by the 
Cologne Administrative Court (Verwaltungsgericht) in its judgment of 
28 August 2003 in a related extradition case. The Cologne court found that the 
Court of Appeal’s conclusions were not altered by further assurances given by 
the Turkish authorities; those assurances were not specific but rather relied 
only on the general applicable provisions of Turkish law on torture evidence. 

135.  In re El Motassadeq, before the Hamburg Court of Appeal Criminal 
Division (Oberlandesgericht), the defendant was charged with conspiracy to 
cause the attacks of 11 September 2011. The court was provided with 
summaries of statements of three witnesses who had been held and questioned 
in US custody. Requests as the nature to the United States authorities’ 
questioning had been met with no response. The court based its assessment as 
to whether torture had been used on available, publicly accessible sources. 
The court found that, on the whole, it had not been proved that the witnesses 
had been tortured, inter alia because the content of the statements was not one-
sided. This meant the court decided not to consider Article 15 of UNCAT, 
which, it observed, would have justified a prohibition on using the evidence 
(see the summary of the judgment in A and others (no. 2), §§ 60, 122 and 123, 
140 and 141). The defendant’s subsequent application to this Court was 
declared inadmissible as manifestly ill-founded: El Motassadeq v. 
Germany (dec.) no. 28599/07, 4 May 2010. 

C.  The United Kingdom 

1.  A and others (no. 2) 
136.  In A and others (no. 2) v Secretary of State for the Home Department [2005] 

UKHL 41 the House of Lords considered whether SIAC could lawfully admit 
evidence which had or may have been obtained by torture in another State 
without the complicity of British officials. On the basis of the common law, 
the case-law of this Court, and public international law, including UNCAT, 
their Lordships concluded that it could not. 

137.  Their Lordships were divided as to the appropriate test which SIAC 
should apply in determining whether evidence should be admitted. All of their 
Lordships agreed that a conventional approach to the burden of proof was not 
appropriate given the nature of SIAC procedures. An appellant in a SIAC 
appeal could not be expected to do more than raise a plausible reason that 
evidence might have been obtained by torture. Where he did so, it was for 
SIAC to initiate relevant inquiries. The majority (Lords Hope, Rodger, 
Carswell and Brown) then went on to find that SIAC should adopt the test of 
admissibility laid down in Article 15 of UNCAT. They held that SIAC should 
thus consider whether it was established on the balance of probabilities that 



 

 

the evidence was obtained by torture. If so satisfied, SIAC should not admit 
the evidence but, if it were doubtful, it should admit the evidence, bearing its 
doubt in mind when evaluating it. By contrast, Lords Bingham, Nicholls and 
Hoffmann found that a balance of probabilities test could never be satisfied 
and would undermine the practical efficacy of UNCAT. They proposed a 
lower test, namely that where SIAC concluded that there was a real risk that 
the evidence had been obtained by torture, it should not admit the evidence. 

2.  R v. Mushtaq 
138.  In England and Wales, section 76(2) of the Police and Criminal 

Evidence Act 1984 provides: 
“If, in any proceedings where the prosecution proposes to give in evidence a confession made by 

an accused person, it is represented to the court that the confession was or may have been 
obtained— 

(a)  by oppression of the person who made it; or 

(b)  in consequence of anything said or done which was likely, in the circumstances existing at the 
time, to render unreliable any confession which might be made by him in consequence thereof, 

the court shall not allow the confession to be given in evidence against him except in so far as the 
prosecution proves to the court beyond reasonable doubt that the confession (notwithstanding that it 
may be true) was not obtained as aforesaid.” 

This test is primarily for the trial judge to determine, if necessary by 
holding a voire dire. In R v. Mushtaq [2005] 1 WLR 1513, the House of Lords 
held that the logic of section 76(2) required that, if a confession is admitted, a 
jury should be directed that if they considered that the confession was, or may 
have been, obtained by oppression or any other improper conduct they should 
disregard it. 

D.  Canada 

139.  In India v. Singh 108 CCC (3d) 274, the British Columbia Supreme 
Court considered an extradition request where it was alleged that the 
prima facie case against the fugitive, Singh, was based on five confessions of 
co-conspirators, which had been obtained by torture. The court held that, for 
the purpose of determining whether the extradition could proceed because 
there was a prima facie case, a statement obtained by torture was inadmissible. 
However, the burden of proving that the statement was so obtained rested 
upon the fugitive who made that allegation. It was agreed that this allegation 
had to be proved on a balance of probabilities. The court found the allegation 
had not been proved to that standard for four of the statements but that it had 
for a fifth. 

140.  The approach taken in A and others (no 2) was followed by the 
Canadian Federal Court in Mahjoub v. Canada (Minister of Citizenship and 
Immigration). Mahjoub also concerned the issue of deportation with assurances 
and is summarised at paragraph 153 below. 



 

 

VI.  RELEVANT NATIONAL AND INTERNATIONAL CASE-LAW AND 
COMMENTARY ON ASSURANCES 

141.  In addition to the commentary on assurances which was summarised 
in Ismoilov and Others v. Russia, no. 2947/06, §§ 96-100, 24 April 2008, the 
parties have provided the following materials. 

A.  Reports and other international commentary 

142.  In its 2006 concluding observations on the United States of America, 
the UN Committee against Torture recommended that diplomatic assurances 
should only be relied upon in regard to States which do not systematically 
violate UNCAT’s provisions, and after a thorough examination of the merits 
of each individual case. It recommended clear procedures for obtaining 
assurances, with adequate judicial mechanisms for review, and effective post-
return monitoring arrangements. 

143.  In a February 2006 address to the Council of Europe Group of 
Specialists on Human Rights and the Fight against Terrorism (DH-S-TER), 
Louise Arbour, then United Nations Commissioner for Human Rights stated: 

“Based on the long experience of international monitoring bodies and experts, it is unlikely that a 
post-return monitoring mechanism set up explicitly to prevent torture and ill-treatment in a specific 
case would have the desired effect. These practices often occur in secret, with the perpetrators 
skilled at keeping such abuses from detection. The victims, fearing reprisal, often are reluctant to 
speak about their suffering, or are not believed if they do.” 

144.  In his “viewpoint” of 27 June 2006, the Council of Europe 
Commissioner for Human Rights, Thomas Hammarberg, stated that 
diplomatic assurances were pledges which were not credible and had turned 
out to be ineffective in well-documented cases. His view was that the 
principle of non-refoulement should not be undermined by convenient, non-
binding promises. 

145.  Concerns as to the United Kingdom’s Government’s policy of seeking 
assurances have also been expressed by the United Kingdom Parliament’s 
Joint Committee on Human Rights (in its report of 18 May 2006) and the 
House of Commons Select Committee on Foreign Affairs (in its report of 20 
July 2008). 

146.  Human Rights Watch has strongly criticised the use of assurances. In 
an essay in its 2008 World Report entitled “Mind the Gap Diplomatic 
Assurances and the Erosion of the Global Ban on Torture”, it argued that the 
problem with assurances lay in the nature of torture itself, which was practised 
in secret using techniques that often defied detection. The essay also 
considered the arrangements between in the United Kingdom and Jordan. It 
characterised Adaleh as a small NGO and questioned whether, with little 
experience, questionable independence and virtually no power to hold the 
Government to account, it was able to ensure the safety of a person returned 
under the MOU. 

B.  Complaints relating to Article 3 of UNCAT 



 

 

147.  As stated paragraph 127 above, Article 3 of UNCAT prevents 
refoulement where there are substantial grounds for believing that someone 
will be subjected to torture. In Agiza v. Sweden (communication no. 233/2003, 
decision of 20 May 2005), the complainant had been convicted in absentia by 
an Egyptian court in 1998 of terrorist activity. In 2000 he claimed asylum in 
Sweden. His claim was rejected and he was deported to Egypt in December 
2001 where he alleged he was tortured. It appears from the decision of the 
Committee that, while the claim was being considered, Swedish Government 
officials met representatives of the Egyptian Government in Cairo and 
obtained guarantees from a senior official that the complainant would be 
treated in accordance with international law on return. 

148.  In examining his complaint under Article 3 of UNCAT, the 
Committee considered that the Swedish authorities knew, or ought to have 
known, of consistent and widespread use of torture of detainees in Egypt, 
particularly those detained for political or security reasons. Sweden was also 
aware that the complainant fell into this category and of the interest of foreign 
intelligence services in him. Swedish police officers had also acquiesced in ill-
treatment by agents of an unspecified foreign State immediately before the 
complainant’s expulsion. These factors meant Sweden’s expulsion was in 
breach of Article 3. In the Committee’s view: “the procurement of diplomatic 
assurances, which, moreover, provided no mechanism for their enforcement, 
did not suffice to protect against this manifest risk.” 

149.  The Committee also found that Sweden was in breach of its 
procedural obligations under the same Article to provide an effective, 
independent and impartial review of the expulsion decision since it had been 
taken by the Swedish Government without recourse to the normal appeals 
process for asylum decisions. Sweden, by immediately removing the applicant 
after that decision, had also breached its obligations under Article 22 of the 
Convention to respect the effective right of individual communication with the 
Committee. 

150.  In Pelit v Azerbaijan, communication no. 281/2005 decision of 29 May 
2007, the complainant was extradited from Azerbaijan to Turkey, despite the 
Committee’s interim measure indicating that it refrain from doing so until it 
had considered the case. It appears that, before surrender, Azerbaijan had 
obtained assurances against ill-treatment from Turkey and made some 
provisions for monitoring after surrender. The Committee found a breach of 
Article 3 as Azerbaijan had not supplied the assurances to the Committee in 
order for the Committee to perform its own independent assessment of their 
satisfactoriness or otherwise, nor had it detailed with sufficient specificity the 
monitoring undertaken and the steps taken to ensure that it was objective, 
impartial and sufficiently trustworthy. 

C.  Alzery v. Sweden 

151.  In Mohammed Alzery v. Sweden, CCPR/C/88/D/1416/2005, 
10 November 2006, the United Nations Human Rights Committee considered 



 

 

the removal of an Egyptian national to Egypt by Sweden, pursuant to 
diplomatic assurances that had been obtained from the Egyptian government. 
On the merits of the case, the Committee found : 

“11.3  .... The existence of diplomatic assurances, their content and the existence and 
implementation of enforcement mechanisms are all factual elements relevant to the overall 
determination of whether, in fact, a real risk of proscribed ill-treatment exists. 

... 

11.5  The Committee notes that the assurances procured contained no mechanism for monitoring 
of their enforcement. Nor were any arrangements made outside the text of the assurances themselves 
which would have provided for effective implementation. The visits by the State party’s ambassador 
and staff commenced five weeks after the return, neglecting altogether a period of maximum 
exposure to risk of harm. The mechanics of the visits that did take place, moreover, failed to 
conform to key aspects of international good practice by not insisting on private access to the 
detainee and inclusion of appropriate medical and forensic expertise, even after substantial 
allegations of ill-treatment emerged. In light of these factors, the State party has not shown that the 
diplomatic assurances procured were in fact sufficient in the present case to eliminate the risk of ill-
treatment to a level consistent with the requirements of article 7 of the Covenant. The author’s 
expulsion thus amounted to a violation of article 7 of the Covenant.” 

D.  Canadian case law 

1.  Suresh 
152.  In Suresh v. Canada (Minister of Citizenship and Immigration) [2002] 1 

SCR 3, the Supreme Court of Canada unanimously found that Canadian and 
international law did not permit deportation where on the evidence there was a 
substantial risk of torture. It did not find that in all cases deportation would be 
unconstitutional (and a refugee’s rights could be balanced against the threat he 
or she posed) but the balance would usually come down against expelling the 
refugee. The court also made the following comment on reliance on 
assurances against torture (paragraphs 124 and 125): 

“A distinction may be drawn between assurances given by a state that it will not apply the death 
penalty (through a legal process) and assurances by a state that it will not resort to torture (an illegal 
process). We would signal the difficulty in relying too heavily on assurances by a state that it will 
refrain from torture in the future when it has engaged in illegal torture or allowed others to do so on 
its territory in the past. This difficulty becomes acute in cases where torture is inflicted not only with 
the collusion but through the impotence of the state in controlling the behaviour of its officials. 
Hence the need to distinguish between assurances regarding the death penalty and assurances 
regarding torture. The former are easier to monitor and generally more reliable than the latter. 

In evaluating assurances by a foreign government, the Minister may also wish to take into account 
the human rights record of the government giving the assurances, the government’s record in 
complying with its assurances, and the capacity of the government to fulfill the assurances, 
particularly where there is doubt about the government’s ability to control its security forces.” 

2.  Mahjoub 
153.  In Mahjoub v. Canada (Minister of Citizenship and Immigration) 2006 FC 

1503, which concerned removal to Egypt, the Federal Court of Canada 
addressed two issues: whether the Minister should rely on evidence obtained 
by torture in assessing an individual’s risk to national security and whether it 
was appropriate to rely on assurances from a country where torture was 
systematically practiced. 



 

 

For the first issue, the court, having reviewed the relevant Canadian 
authorities and A and others (no. 2) (see paragraph 136 and 137 above), found 
that it was wrong in law to rely on evidence likely to have been obtained by 
torture; however, there had to be a credible evidentiary basis linking torture to 
the specific evidence at issue in order to justify its exclusion. The balance of 
probabilities test used in Singh (see paragraphs 139-140 above) was not 
appropriate in a national security case where the applicant did not see the 
evidence against him. Instead, where an issue was raised by an applicant 
offering a plausible explanation why evidence was likely to have been 
obtained by torture, the decision-maker should then consider this issue in light 
of the public and classified information. Where the decision-maker found 
there were reasonable grounds to suspect that evidence was likely obtained by 
torture, it should not be relied upon in making a determination. 

For the second, the court found that it was patently unreasonable for the 
executive decision-maker to have relied on Egypt’s assurances against ill-
treatment where she concluded that there was no substantial risk of torture of 
Mahjoub. It stated: 

“[The factors set out by the Supreme Court in Suresh] provide a ‘cautious framework’ for any 
analysis of the trustworthiness of assurances given by a foreign government. For instance, a 
government with a poor human rights record would normally require closer scrutiny of its record of 
compliance with assurances. A poor record of compliance may in turn require the imposition of 
additional conditions, such as monitoring mechanisms or other safeguards which may be strongly 
recommended by international human rights bodies. Conversely, a country with a good human rights 
record would often likely have a correspondingly good record of compliance, and therefore 
additional conditions may be unnecessary to enhance the reliability of assurances.” 

In relying on the assurances, the executive had failed to take into account 
the human rights record of the Egyptian Government as well as its record of 
compliance with assurances. This was particularly troubling in light of the 
extensive human rights reports on the poor human rights record of Egypt. The 
two diplomatic notes which contained the assurances made no mention of 
monitoring mechanisms, and contained no specific commitments not to abuse 
Mahjoub. There was nothing to suggest Canada had sought such a monitoring 
mechanism from Egypt. 

3.  Lai Cheong Sing 
154.  In Lai Cheong Sing v. Canada (Minister of Citizenship and 

Immigration) 2007 FC 361, the applicants’ return to China was sought so they 
could stand trial for smuggling and bribery. A diplomatic note was provided 
in which China gave assurances they would not be sentenced to death or 
tortured. The Federal Court found that the executive decision-maker had been 
entitled to rely on the assurance against the imposition of the death penalty as 
the Supreme People’s Court would ensure this would be respected. 

For the risk for torture, the decision-maker had recognised that assurances 
were in themselves an acknowledgement that there was a risk of torture in the 
receiving country but she had found these considerations were offset by the 
applicants’ notoriety, which would protect them. The court found that she had 



 

 

erred in doing so. First, she had failed to address the applicants’ argument that 
assurances should not be sought when torture was sufficiently systematic or 
widespread and, in particular, had failed to assess whether it was appropriate 
to rely on assurances at all from China. Second, the court found an assurance 
should at the very least fulfil some essential requirements to ensure that it was 
effective and meaningful. Unlike the death penalty, torture was practised 
behind closed doors and was denied by the States where it occurred. Even 
monitoring mechanisms had proved problematic since, for example, people 
who have suffered torture or other ill-treatment were often too fearful of 
retaliation to speak out. The decision-maker therefore erred by failing to 
determine whether the assurances met the essential requirements to make 
them meaningful and reliable and by simply relying on the fact that the 
applicants’ notoriety would protect them. This conclusion was patently 
unreasonable. For torture to become known, some compliance and verification 
mechanisms would have to be in place (i.e. effective monitoring systems by 
independent organisations). Therefore, notoriety would be of no avail to the 
applicants if torture was practised without anybody every knowing of it. 

The court rejected the applicants’ submission that an unfair trial in China 
would amount to cruel and unusual treatment where the consequence was 
prolonged imprisonment. The court found that the decision-maker had been 
entitled to conclude that the trial would be fair when, inter alia, there was no 
evidence that the case against the applicants had been obtained by torture of 
witnesses. 

VII.  INTERNATIONAL LAW ON REVIEW OF DETENTION AND THE 
RIGHT TO A FAIR TRIAL 

A.  Review of detention 

155.  Article 9(3) of the International Covenant on Civil and Political 
Rights provides inter alia that anyone arrested or detained on a criminal charge 
shall be brought promptly before a judge or other officer authorised by law to 
exercise judicial power. The Human Rights Committee, in its General 
Comment No. 8 (1982) on Article 9 indicated that delays pending production 
before a judge should not exceed a few days. It has found violations of Article 
9(3) in respect of periods of detention of four days, seven days and eight days 
(in, respectively, Freemantle v. Jamaica, Communication No. 625/1995; Grant v. 
Jamaica, Communication No. 597/1994; and Stephens v. Jamaica, 
Communication No. 373/1989). 

In his General Recommendations, the United Nations Special Rapporteur 
on Torture has stated that the maximum period of detention without judicial 
warrant should be forty-eight hours (E/CN.4/2003/68, paragraph 26(g)). 

In Kulomin v. Hungary, Communication No. 521/1992, the Human Rights 
Committee found that the relevant authority for reviewing detention could not 
be the public prosecutor who was responsible for the investigation of the 



 

 

suspect’s case as that prosecutor did not have the necessary institutional 
objectivity and impartiality. 

B.  Access to a lawyer 

156.  In addition to the materials set out in Salduz v. Turkey [GC], 
no. 36391/02, §§ 37-44, 27 November 2008, the applicant has provided the 
following materials. 

Article 14 § 3 (b) of the International Covenant on Civil and Political 
Rights (ICCPR) provides that everyone charged with a criminal offence is to 
be entitled “[t]o have adequate time and facilities for the preparation of his 
defence and to communicate with counsel of his own choosing”. The Human 
Rights Committee, in its General Comment 20 (1992) on Article 14, has stated 
that the protection of the detainee requires that prompt and regular access be 
given to lawyers. Failure to provide access to a lawyer for five days was found 
to violate Article 14 in Gridin v. Russia, Communication No. 770/1997. 

In addition to its General Comment No. 2 (cited in Salduz at paragraph 43) 
the Committee Against Torture has stressed the right of arrested persons to 
notify someone of their detention, to have prompt access to a lawyer and to be 
examined by an independent doctor as fundamental safeguards against torture, 
particular in the first hours and days of detention when the risk of torture is 
greatest (see conclusions and recommendations in respect of Albania of 21 
June 2005 at paragraph 8(i) and France of 3 April 2006 at paragraph 16). 

The Special Rapporteur on Torture has said access to a lawyer should be 
provided within 24 hours (Report of 3 July 2001, A/56/156 at 
paragraph 39 (f)). 

C.  Military Courts 

157.  The applicant has provided the following international law materials, 
which have been produced since Ergin v. Turkey (no. 6), cited above. 

158.  In General Comment No. 32 of August 2007 on Article 14 of the 
ICCPR (the right to a fair trial), the Human Rights Committee stated : 

“While the Covenant does not prohibit the trial of civilians in military or special courts, it requires 
that such trials are in full conformity with the requirements of article 14 and that its guarantees 
cannot be limited or modified because of the military or special character of the court concerned. 
The Committee also notes that the trial of civilians in military or special courts may raise serious 
problems as far as the equitable, impartial and independent administration of justice is concerned. 
Therefore, it is important to take all necessary measures to ensure that such trials take place under 
conditions which genuinely afford the full guarantees stipulated in article 14. Trials of civilians by 
military or special courts should be exceptional, i.e. limited to cases where the State party can show 
that resorting to such trials is necessary and justified by objective and serious reasons, and where 
with regard to the specific class of individuals and offences at issue the regular civilian courts are 
unable to undertake the trials. (footnotes omitted).” 

159.  In Madani v. Algeria, Communication No. 1172/2003, 21 June 2007, 
the Committee concluded that the trial and conviction of the complainant by a 
military tribunal was in violation of Article 14. This was not avoided by the 
fact that the military judges had an independent career structure, were subject 
to supervision by the Supreme Judicial Council or that the court’s judgments 



 

 

were subject to appeal to the Supreme Court. The Committee found that 
Algeria had failed to show why recourse to a military court was required in 
Madani’s case: the gravity or character of the offences was not sufficient. This 
conclusion meant that the Committee did not need to examine whether the 
military court, as a matter of fact, afforded the full guarantees of Article 14. 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION 

160.  Relying on Article 3 of the Convention, the applicant complained that 
he would be at real risk of being subjected to torture or ill-treatment if 
deported to Jordan. Article 3 provides as follows: 

“No one shall be subjected to torture or to inhuman or degrading treatment or punishment.” 

A.  The parties’ submissions 

1.  Government 
161.  The Government submitted that the materials on diplomatic 

assurances, which the applicant and third parties had provided (see paragraphs 
141–146 above), all spoke of what the practice of courts should be, rather than 
the established requirements of the Convention. This Court’s approach had 
been to find that assurances were not in themselves sufficient to prevent ill-
treatment; however, the Court would also examine whether such assurances 
provided in their practical application a sufficient guarantee against ill-
treatment (see Babar Ahmad and Others v. the United Kingdom (dec.) nos. 
24027/07, 11949/08 and 36742/08, § 106, 6 July 2010). Furthermore, contrary 
to the applicant’s submission (see paragraph 168 below), there was no 
principle in the Court’s case-law that, where there was a real risk of ill-
treatment owing to systemic torture in the country of destination, assurances 
were incapable of eliminating that risk. 

162.  SIAC had followed the Court’s approach to assurances. It had 
received a wide variety of evidence, both as to the meaning and likely effect 
of the assurances and the current situation in Jordan. It had examined that 
evidence with great care in its determination. All the factors it had relied on in 
reaching its conclusions continued to apply with at least as much force as they 
did at the time of its determination. Its conclusions could not be altered by the 
critical reports which had been published since its determination; those reports 
were of a general nature. If anything, the evidence showed that the human 
rights situation was improving and had certainly not deteriorated since SAIC’s 
determination. 

163.  The Government submitted that SIAC had found that the assurances 
given by Jordan in the present case would suffice because: (i) Jordan was 



 

 

willing and able to fulfil its undertakings; (ii) the applicant would be protected 
by his high profile; and (iii) there would be monitoring by the Adaleh Centre. 

164.  For the first, the Government reiterated that the assurances contained 
in the MOU had been given in good faith and approved at the highest levels of 
the Jordanian Government. They were intended to reflect international 
standards. There was no lack of clarity in them, especially when the MOU 
was interpreted in its diplomatic and political context. Proper interpretation of 
the terms of the MOU provided for the applicant to be brought promptly 
before a judge or other judicial officer (which, in Jordanian law, would 
include the Public Prosecutor) and for him to have access to independent legal 
and medical advice. To criticise the MOU because it was not legally binding 
(as the applicant had) was to betray a lack of an appreciation as to how MOUs 
worked in practice between states; they were a well-established and much 
used tool of international relations. There were, as SIAC had found, sound 
reasons why Jordan would comply with this particular MOU. It was in the 
interests of both Governments that the assurances be respected; as SIAC had 
found, Jordan’s position in the Middle East and its relationship with the 
United States did not change this. SIAC had also found that, notwithstanding 
the applicant’s submission to the contrary, it was in the interests of both 
Governments properly to investigate any alleged breaches of the MOU. In the 
present case, it was also of considerable importance that the GID, which 
would detain the applicant on return, had “signed up” to the MOU, had been 
involved in its negotiation, had accepted its monitoring provisions, and had 
been made aware of the consequences of breaching the assurances. The 
Government further relied on SIAC’s findings in the appeal of VV (see 
paragraph 75 above), which updated and confirmed SIAC’s determination in 
the present applicant’s case. In VV SIAC had accepted Mr Layden’s evidence 
that the bilateral relationship between the United Kingdom and Jordan, upon 
which the MOU rested, was a close one. 

165.  For the second, the Government recalled that SIAC had found the 
applicant to be a well-known figure in the Arab world and that, regardless of 
the MOU, his return and subsequent treatment would be a matter of intense 
local and international media interest and scrutiny. Jordanian civil society, 
including Jordanian parliamentarians, would follow the applicant’s case with 
interest. Any ill-treatment would cause considerable outcry and would be 
destabilising for the Jordanian Government. As SIAC had found, those 
responsible for his detention would be aware of these factors. 

166.  For the third, the Government emphasised that, although SIAC had 
criticised the capacity of the Adaleh Centre, it had by no means discounted the 
effect of monitoring; indeed, it had found that monitoring would have a 
positive effect in reducing the risk of ill-treatment. Moreover, since SIAC’s 
determination, there had been a considerable increase in Adaleh’s expertise. 
As Mr Layden’s statements indicated, it had received significant European 
Commission funding; it had started monitoring through its subsidiary, the 
NTCT; it had obtained practical experience in visiting detainees, included 



 

 

those held by the GID; it had obtained experience working with other NGOs; 
it had considerably increased its staff, including medical experts; and it had 
demonstrated its independence from the government, particularly the GID, by 
publishing a study on torture. Contrary to the applicant’s suggestion, it had 
retained its not-for-profit status (and its independence) despite the criticism it 
had received from other NGOs for signing the terms of reference. The 
Government further submitted that the applicant’s criticisms of Adaleh were, 
in any event, misplaced because the actual monitoring would be carried out by 
Adaleh’s subsidiary, the NTCT. The Government also submitted that, 
whatever the general problems with human rights monitoring in Jordan, the 
MOU and the terms of reference provided Adaleh with a clear and detailed 
mandate and it was clear to all parties how monitoring visits were to proceed. 
If Adaleh encountered any problems, it could alert the United Kingdom 
Embassy in Amman. The Government also underlined that, in accordance 
with the Note Verbale annexed to Mr Layden’s second statement (see 
paragraph 90 above), monitoring would continue for as long as the applicant 
was detained. 

167.  For these reasons, the Government submitted there were considerable 
distinctions between the assurances previously considered by the Court and 
those provided by Jordan. Those assurances, when taken with the monitoring 
provisions, were sufficient to ensure that there would be no violation if the 
applicant were deported to Jordan. 

2.  The applicant 
168.  The applicant submitted that, as a matter of law, proper regard had to 

be given to the international community’s criticism of assurances. The 
international consensus was that assurances undermined the established 
international legal machinery for the prohibition on torture and, if a country 
was unwilling to abide by its international law obligations, then it was 
unlikely to abide by bilateral assurances. International experience also showed 
that proof of compliance was notoriously difficult. The applicant also 
submitted that, following the approach taken by the Supreme Court of Canada 
in Suresh (see paragraph 152 above), it was also appropriate to distinguish 
between an assurance that a State would not do something legal (such as carry 
out the death penalty) and an assurance that it will not do something illegal 
(such as commit torture). Moreover, this Court’s case law, 
particularly Shamayev and Ismoilov, cited above, demonstrated that, once a 
particular risk was shown to apply to an individual, assurances would not be 
sufficient, especially when torture was also shown to be systemic in the 
country of destination. He submitted, therefore, assurances would only suffice 
where (i) a previous systemic problem of torture had been brought under 
control; and (ii) although isolated, non-systemic acts continued, there was 
independent monitoring by a body with a track-record of effectiveness, and 



 

 

criminal sanctions against transgressors. These criteria had not been met in his 
case. 

169.  The applicant relied on the evidence set out at paragraphs 106–124 
above, which, he submitted, demonstrated that Jordanian prisons were beyond 
the rule of law. Torture was endemic, particularly for GID prisons and 
Islamist prisoners, who were frequently beaten. There was a systemic failure 
to carry out prompt and effective investigations of allegations of torture. This 
evidence was even more compelling than at the time of SIAC’s determination. 
Moreover, the culture of impunity that prevailed in the GID rendered it 
incapable of abiding by the assurances, even if its leadership wanted to. 
Jordan could not be relied upon to meet its international human rights 
obligations. It had refused to submit to any form of enforcement of those 
obligations; for instance, it had refused to ratify either Article 22 to UNCAT 
(the right of individual petition to the Committee against Torture) or the 
Optional Protocol to UNCAT (which established the Sub-Committee on the 
Prevention of Torture and gave it, inter alia, the right to visit places of 
detention). 

170.  The Jordanian Government’s assurances in his case also had to be 
seen in their proper political context. Although strategically important, Jordan 
was unstable, reliant on American patronage, prone to unrest and vulnerable 
to Islamism. Thus, while he did not contest that external relations between 
Jordan and the United Kingdom were close, the applicant considered these 
countervailing factors meant the bilateral relationship between the two 
countries was insufficient to guarantee adherence to the MOU. 

171.  Against this background, his high profile would not protect him but 
would in fact place him at greater risk; in fact, it was his profile that 
necessitated the MOU in the first place. He had previously been tortured 
because he had publically criticised Jordan’s foreign policy. Jordan’s 
extradition request had been withdrawn because his presence was not 
considered to be desirable. That assessment could only have been confirmed 
by SIAC’s conclusions as to the national security threat he posed to the United 
Kingdom. Moreover, Jamil el Banna, Bishar al Rawi and Binyam Mohamed, 
who had been detained by the United States authorities at Guantánamo Bay 
and elsewhere, had stated that they had been interrogated at length as to their 
links with him. If deported, he would be regarded as a significant threat to the 
country and the Middle East. In such an unstable environment, the Jordanian 
Government’s calculations as to whether to abide by the MOU could well 
change. These factors, when taken with the culture of impunity in the GID, 
meant his high profile would operate, not as a source of protection, but as a 
magnet for abuse. Moreover, it was irrational for SIAC to have found that 
Jordan would abide by the assurances because an allegation of ill-treatment – 
whether true or not – could be just as destabilising as proof that the allegation 
was correct. On this finding, there would be no reason for the Jordanian 
authorities not to ill-treat the applicant, as it would always be open to him to 
make a false allegation. 



 

 

172.  There were also a number of deficiencies in the MOU. It was not 
clear what was meant by “judge” in respect of the guarantee that he would be 
“brought promptly before a judge”; it could simply mean that he will brought 
before a prosecutor acting as an administrative judge. It was not also clear 
whether he would have access to a lawyer during the interrogation period of 
his detention. It was also not clear whether MOU prohibited rendition, which 
was made more likely by the interest the United States had in him and the 
evidence of Jordan’s participation in previous renditions. Finally, it was not 
clear whether, as a matter of Jordanian law, the assurances in the MOU were 
legal and enforceable when they had not been approved by the Jordanian 
Parliament. He submitted a statement to that effect from the head of another 
Jordanian NGO, the Arab Organisation for Human Rights, which had declined 
to take on the role of monitoring body for that reason. 

173.  In respect of monitoring of the assurances, he adopted the views of 
the third party interveners that there was no independent monitoring in Jordan, 
a factor which, he submitted, had to weigh in the balance in considering 
Adaleh’s capabilities. For Adaleh itself, the striking feature of the evidence 
before the Court was that, even in the intervening time since SIAC’s 
determination, it was still without any practical experience of human rights 
monitoring and was instead mostly concerned with training and advocacy 
work. Moreover, although Adaleh had produced one report on combating 
torture in 2008, it was significant that the report made no direct criticism of 
the GID. 

174.  Notwithstanding Adaleh’s own limitations, the nature of the 
monitoring provided for by the terms of reference was also limited. 
Consistently with those terms of reference, Jordan could limit access to one 
visit every two weeks. In addition, no provision was made for independent 
medical examinations; Adaleh would not enjoy unfettered access to the entire 
place of the applicant’s detention, as it would merely be entitled to a private 
visit with him; there was no mechanism for Adaleh to investigate a complaint 
of ill-treatment; neither the applicant nor his lawyers would have access to 
Adaleh’s reports to the Jordanian and United Kingdom Governments; and it 
appeared that monitoring would be limited to three years. All of these factors 
meant that Adaleh’s monitoring fell short of international standards, such as 
those set out in the Optional Protocol to UNCAT. Moreover, even assuming 
that Adaleh was able to seek entry to the applicant’s place of detention, in 
order to escape monitoring, the authorities would simply have to tell them that 
the applicant did not wish to see them. 

3.  Third party interveners 
175.  The third party interveners (see paragraph 5 above) submitted that the 

use of diplomatic assurances was a cause for grave concern. Such bilateral, 
legally unenforceable diplomatic agreements undermined the ius cogens nature 
of the absolute prohibition on torture and the non-refoulement obligation. They 



 

 

also undermined the binding, multilateral, international legal system which 
held states to these obligations. Assurances had been widely condemned as 
wrong in principle and ineffective in practice by international experts such as 
the UN High Commissioner for Human Rights, the Council of Europe 
Committee for the Prevention of Torture, as well as the United Kingdom Joint 
Committee on Human Rights (see paragraphs 141- 145 above). 

176.  More practically, there were four significant weaknesses in 
assurances. First, they were unable to detect abuse. Torture was practised in 
secret and sophisticated torture techniques were difficult to detect, particularly 
given the reluctance of victims to speak frankly to monitors for fear of 
reprisals. 

177.  Second, the monitoring regimes provided for by assurances were 
unsatisfactory. For example, they contrasted unfavourably with the 
International Committee of the Red Cross’ practice of never visiting single 
detainees so as to avoid involuntary identification of those who complain of 
abuse. The third parties also noted that the UN Special Rapporteur had also 
rejected the proposition that visits to a single detainee could be an effective 
safeguard. It was also noteworthy that the Committee for the Prevention of 
Torture had declined to monitor compliance with assurances. 

178.  Third, frequently, local monitors lacked the necessary independence. 
They did not possess the authority to gain access to places of detention, to 
lodge complaints or to exert pressure on the authorities to halt any abuses. 
They were themselves subject to harassment and intimidation. 

179.  Fourth, assurances also suffered from a lack of incentives to reveal 
breaches as neither Government concerned would wish to admit to breaching 
its international obligations and, in the case of the sending Government, to 
jeopardise future deportations on grounds of national security. As 
unenforceable promises from one State to another, assurances could be 
breached without serious consequences. 

180.  The third parties also submitted that their own reports (summarised at 
paragraphs 112–118 above) had documented Jordan’s longstanding record of 
torture and ill-treatment of terrorist and national security suspects. In their 
submission, those reports showed that the GID had continually frustrated 
efforts to carry out monitoring. For example, in 2003 the International 
Committee of the Red Cross had been forced to suspend visits owing to 
breaches in visitation procedures by the GID; the UN Special Rapporteur had 
been prevented from carrying out private interviews. The GID continued to 
deny all allegations of ill-treatment. Internal redress for allegations was non-
existent and criminal sanctions were inadequate. The few officers who had 
been convicted of torture had been given excessively lenient sentences. 

181.  The view of the third parties, which was based on interviews between 
Human Rights Watch and the head of Adaleh, was that the centre was a for-
profit company which had not carried out any inspections. Nor had the centre 
privately or publicly expressed any concerns of ill-treatment in Jordanian 
detention facilities. 



 

 

B.  Admissibility 

182.  The Court notes that this complaint is not manifestly ill-founded 
within the meaning of Article 35 § 3 of the Convention. It further notes that it 
is not inadmissible on any other grounds. It must therefore be declared 
admissible. 

C.  Merits 

1. General principles 
183.  First, the Court wishes to emphasise that, throughout its history, it has 

been acutely conscious of the difficulties faced by States in protecting their 
populations from terrorist violence, which constitutes, in itself, a grave threat 
to human rights (see, inter alia, Lawless v. Ireland (no. 3), 1 July 1961, §§ 28–30, 
Series A no. 3; Ireland v. the United Kingdom, 18 January 1978, Series A no. 
25, Öcalan v. Turkey [GC], no. 46221/99, § 179, ECHR 2005-IV; Chahal, cited 
above, § 79; A and Others v. the United Kingdom, cited above, § 126; A. v. the 
Netherlands, no. 4900/06, § 143, 20 July 2010). Faced with such a threat, the 
Court considers it legitimate for Contracting States to take a firm stand against 
those who contribute to terrorist acts, which it cannot condone in any 
circumstances (Boutagni v. France, no. 42360/08, § 45, 18 November 
2010;Daoudi v. France, no. 19576/08, § 65, 3 December 2009). 

184.  Second, as part of the fight against terrorism, States must be allowed 
to deport non-nationals whom they consider to be threats to national security. 
It is no part of this Court’s function to review whether an individual is in fact 
such a threat; its only task is to consider whether that individual’s deportation 
would be compatible with his of her rights under the Convention (see 
also Ismoilov and Others, cited above, §126). 

185.  Third, it is well-established that expulsion by a Contracting State may 
give rise to an issue under Article 3, and hence engage the responsibility of 
that State under the Convention, where substantial grounds have been shown 
for believing that the person concerned, if deported, faces a real risk of being 
subjected to treatment contrary to Article 3. In such a case, Article 3 implies 
an obligation not to deport the person in question to that country. Article 3 is 
absolute and it is not possible to weigh the risk of ill-treatment against the 
reasons put forward for the expulsion (Saadi v. Italy [GC], no. 37201/06, §§ 
125 and 138, ECHR 2008-...). 

186.  Fourth, the Court accepts that, as the materials provided by the 
applicant and the third party interveners show, there is widespread concern 
within the international community as to the practice of seeking assurances to 
allow for the deportation of those considered to be a threat to national security 
(see paragraphs 141- 145 above and Ismoilov and Others, cited above, §§ 96-
100). However, it not for this Court to rule upon the propriety of seeking 
assurances, or to assess the long term consequences of doing so; its only task 
is to examine whether the assurances obtained in a particular case are 
sufficient to remove any real risk of ill-treatment. Before turning to the facts 



 

 

of the applicant’s case, it is therefore convenient to set out the approach the 
Court has taken to assurances in Article 3 expulsion cases. 

187.  In any examination of whether an applicant faces a real risk of ill-
treatment in the country to which he is to be removed, the Court will consider 
both the general human rights situation in that country and the particular 
characteristics of the applicant. In a case where assurances have been provided 
by the receiving State, those assurances constitute a further relevant factor 
which the Court will consider. However, assurances are not in themselves 
sufficient to ensure adequate protection against the risk of ill-treatment. There 
is an obligation to examine whether assurances provide, in their practical 
application, a sufficient guarantee that the applicant will be protected against 
the risk of ill-treatment. The weight to be given to assurances from the 
receiving State depends, in each case, on the circumstances prevailing at the 
material time (see Saadi, cited above, § 148). 

188.  In assessing the practical application of assurances and determining 
what weight is to be given to them, the preliminary question is whether the 
general human rights situation in the receiving State excludes accepting any 
assurances whatsoever. However, it will only be in rare cases that the general 
situation in a country will mean that no weight at all can be given to 
assurances (see, for instance, Gaforov v. Russia, no. 25404/09, § 138, 
21 October 2010; Sultanov v. Russia, no. 15303/09, § 73, 4 November 
2010; Yuldashev v. Russia, no. 1248/09, § 85, 8 July 2010; Ismoilov and Others, 
cited above, §127). 

189.  More usually, the Court will assess first, the quality of assurances 
given and, second, whether, in light of the receiving State’s practices they can 
be relied upon. In doing so, the Court will have regard, inter alia, to the 
following factors: 

(i)  whether the terms of the assurances have been disclosed to the Court 
(Ryabikin v. Russia, no. 8320/04, § 119, 19 June 2008; Muminov v. Russia, no. 
42502/06, § 97, 11 December 2008; see also Pelit v. Azerbaijan, cited above); 

(ii)  whether the assurances are specific or are general and vague (Saadi¸ 
cited above; Klein v. Russia, no. 24268/08, § 55, 1 April 2010; Khaydarov v. 
Russia, no. 21055/09, § 111, 20 May 2010); 

(iii)  who has given the assurances and whether that person can bind the 
receiving State (Shamayev and Others v. Georgia and Russia, no. 36378/02, § 344, 
ECHR 2005-III; Kordian v. Turkey (dec.), no. 6575/06, 4 July 2006; Abu Salem v. 
Portugal (dec.), no 26844/04, 9 May 2006; cf. Ben Khemais v. Italy, no. 246/07, 
§ 59, ECHR 2009-... (extracts); Garayev v. Azerbaijan, no. 53688/08, § 74, 10 
June 2010; Baysakov and Others v. Ukraine, no. 54131/08, § 51, 18 February 
2010; Soldatenko v. Ukraine, no. 2440/07, § 73, 23 October 2008); 

(iv)  if the assurances have been issued by the central government of the 
receiving State, whether local authorities can be expected to abide by them 
(Chahal, cited above, §§ 105-107); 

(v)  whether the assurances concerns treatment which is legal or illegal in 
the receiving State (Cipriani v. Italy (dec.), no. 221142/07, 30 March 



 

 

2010; Youb Saoudi v. Spain (dec.), no. 22871/06, 18 September 2006;Ismaili 
v. Germany, no. 58128/00, 15 March 2001; Nivette v. France (dec.), 
no 44190/98, ECHR 2001 VII; Einhorn v. France (dec.), no 71555/01, ECHR 
2001-XI; see also Suresh and Lai Sing, both cited above) 

(vi)  whether they have been given by a Contracting State (Chentiev and 
Ibragimov v. Slovakia (dec.), nos. 21022/08 and 51946/08, 14 September 
2010; Gasayev v. Spain (dec.), no. 48514/06, 17 February 2009); 

(vii)the length and strength of bilateral relations between the sending and 
receiving States, including the receiving State’s record in abiding by similar 
assurances (Babar Ahmad and Others, cited above, §§ 107 and 108;Al-Moayad v. 
Germany (dec.), no. 35865/03, § 68, 20 February 2007); 

(viii)  whether compliance with the assurances can be objectively verified 
through diplomatic or other monitoring mechanisms, including providing 
unfettered access to the applicant’s lawyers (Chentiev and 
Ibragimovand Gasayev, both cited above; cf. Ben Khemais, § 61 and Ryabikin, § 
119, both cited above; Kolesnik v. Russia, no. 26876/08, § 73, 17 June 2010; see 
also Agiza, Alzery and Pelit, cited above); 

(ix)  whether there is an effective system of protection against torture in the 
receiving State, including whether it is willing to cooperate with international 
monitoring mechanisms (including international human rights NGOs), and 
whether it is willing to investigate allegations of torture and to punish those 
responsible (Ben Khemais, §§ 59 and 60; Soldatenko, § 73, both cited 
above; Koktysh v. Ukraine, no. 43707/07, § 63, 10 December 2009); 

(x)  whether the applicant has previously been ill-treated in the receiving 
State (Koktysh, § 64, cited above); and 

(xi)  whether the reliability of the assurances has been examined by the 
domestic courts of the sending/Contracting State (Gasayev; Babar Ahmad and 
Others¸ § 106; Al-Moayad, §§ 66-69). 

2.  The applicant’s case 
190.  In applying these factors to the present case, the Court wishes to state 

that it has only considered the open evidence led before SIAC, the additional 
evidence which has been submitted to the Court (summarised at paragraphs 
83–92 above), and publicly available reports on the human rights situation in 
Jordan (summarised at paragraphs 106–124 above). The Court has not 
received the additional closed evidence that was before SIAC, nor has it been 
asked to consider that evidence. Similarly, since it has not considered SIAC’s 
closed judgment, it is of no relevance to the Court’s own, ex nunc assessment 
of whether there would be a violation of Article 3 that SIAC, in forming its 
own conclusion on Article 3, considered additional, closed evidence that was 
not recorded in its open determination. 

191.  Turning therefore to the evidence before it, the Court first notes that 
the picture painted by the reports of United Nations bodies and NGOs of 
torture in Jordanian prisons is as consistent as it is disturbing. Whatever 



 

 

progress Jordan may have made, torture remains, in the words of the United 
Nations Committee Against Torture, “widespread and routine” (see 
paragraph 107 above). The Committee’s conclusions are confirmed by the 
other reports summarised at paragraphs 106–124 above, which demonstrate 
beyond any reasonable doubt that torture is perpetrated systematically by the 
General Intelligence Directorate, particularly against Islamist detainees. 
Torture is also practiced by the GID with impunity. This culture of impunity 
is, in the Court’s view, unsurprising: the evidence shows that the Jordanian 
criminal justice system lacks many of the standard, internationally recognised 
safeguards to prevent torture and punish its perpetrators. As the Human Rights 
Committee observed in its concluding observations, there is an absence of a 
genuinely independent complaints mechanism, a low number of prosecutions, 
and the denial of prompt access to lawyers and independent medical 
examinations (see paragraph 108 above). The conclusions of the Committee 
Against Torture (which are corroborated by the reports of Amnesty 
International, Human Rights Watch and the Jordanian National Centre for 
Human Rights) show that these problems are made worse by the GID’s wide 
powers of detention and that, in state security cases, the proximity of the 
Public Prosecutor to the GID means the former provides no meaningful 
control over the latter (see paragraphs 107, 112–113, 116 and 119–122 
above). Finally, as the Special Rapporteur, Amnesty International and the 
NCHR confirm, there is an absence of co-operation by the GID with eminent 
national and international monitors (see paragraphs 109 and 121 above). 

192.  As a result of this evidence it is unremarkable that the parties accept 
that, without assurances from the Jordanian Government, there would be a 
real risk of ill-treatment of the present applicant if he were returned to Jordan. 
The Court agrees. It is clear that, as a high profile Islamist, the applicant is 
part of a category of prisoners who are frequently ill-treated in Jordan. It is 
also of some relevance that he claims to have previously been tortured in 
Jordan (see his asylum claim, summarised at paragraph 7 above). However, 
consistent with the general approach the Court has set out at paragraphs 187–
189 above, the Court must also consider whether the assurances contained in 
the MOU, accompanied by monitoring by Adaleh, remove any real risk of ill-
treatment of the applicant. 

193.  In considering that issue, the Court observes that the applicant has advanced a 
number of general and specific concerns as to whether the assurances given by Jordan 
are sufficient to remove any real risk of ill-treatment of him. At the general level, he 
submits that, if Jordan cannot be relied on to abide by its legally binding, multilateral 
international obligations not to torture, it cannot be relied on to comply with non-
binding bilateral assurances not to do so. He has also argued that assurances should 
never be relied on where there is a systematic problem of torture and ill-treatment and 
further argues that, even where there is evidence of isolated, non-systemic acts of 
torture, reliance should only be placed on assurances where those are supported by the 
independent monitoring of a body with a demonstrable track-record of effectiveness in 
practice. The Court does not consider that these general submissions are supported by 
its case-law on assurances. As the general principles set out at paragraphs 187-189 



 

 

above indicate, the Court has never laid down an absolute rule that a State which does 
not comply with multilateral obligations cannot be relied on to comply with bilateral 
assurances; the extent to which a State has failed to comply with its multilateral 
obligations is, at most, a factor in determining whether its bilateral assurances are 
sufficient. Equally, there is no prohibition on seeking assurances when there is a 
systematic problem of torture and ill-treatment in the receiving State; otherwise, as Lord 
Phillips observed (see paragraph 57 above), it would be paradoxical if the very fact of 
having to seek assurances meant one could not rely on them. 

194.  Moreover, the Court does not consider that the general human rights situation 
in Jordan excludes accepting any assurances whatsoever from the Jordanian 
Government. Instead, the Court considers the United Kingdom and Jordanian 
Governments have made genuine efforts to obtain and provide transparent and detailed 
assurances to ensure that the applicant will not be ill-treated upon return to Jordan. The 
product of those efforts, the MOU, is superior in both its detail and its formality to any 
assurances which the Court has previously examined (compare, for example, the 
assurances provided in Saadi, Klein and Khaydarov, all cited at 
paragraph 189(ii) above). The MOU would also appear to be superior to any 
assurances examined by the United Nations Committee Against Torture and the United 
Nations Human Rights Committee (see Agiza, Alzeryand Pelit, summarised at 
paragraphs 147–151 above). The MOU is specific and comprehensive. It addresses 
directly the protection of the applicant’s Convention rights in Jordan (see paragraphs 1–
8 of the MOU, set out at paragraphs 77 and 78 above). The MOU is also unique in that 
it has withstood the extensive examination that has been carried out by an independent 
tribunal, SIAC, which had the benefit of receiving evidence adduced by both parties, 
including expert witnesses who were subject to extensive cross-examination (see 
paragraphs 28 and 189(xi) above). 

195.  The Court also agrees with SIAC’s general assessment that the assurances must 
be viewed in the context in which they have been given. Although the Court considers 
that, in his statements to the Court (summarised at paragraphs 83–90 above), Mr 
Layden has a tendency to play down the gravity of Jordan’s record on torture, by virtue 
of his position he is able to speak with some authority as to the strength of the 
United Kingdom-Jordanian bilateral relationship as well as the importance of the MOU 
to that relationship. From Mr Layden’s statements, and the further evidence before 
SIAC, the Court considers that there is sufficient evidence for it to conclude that the 
assurances were given in good faith by a Government whose bilateral relations with the 
United Kingdom have, historically, been very strong (see Babar Ahmad and 
Others and Al-Moayad, both cited at paragraph 189(vii) above). Moreover, they have 
been approved at the highest levels of the Jordanian Government, having the express 
approval and support of the King himself. Thus, it is clear that, whatever the status of 
the MOU in Jordanian law, the assurances have been given by officials who are capable 
of binding the Jordanian State (cf. Ben Khemais, Garayev, Baysakov and others, 
and Soldatenko, all cited at paragraph 189(iii) above). Just as importantly, the 
assurances have the approval and support of senior officials of the GID (cf. Chahal, 
cited at paragraph 189(iv) above). In the Court’s view, all of these factors make strict 
compliance with both the letter and spirit of the MOU more likely. 

196.  Similarly, although the applicant has argued that his high profile would place 
him at greater risk, the Court is unable to accept this argument, given the wider political 
context in which the MOU has been negotiated. It considers it more likely that the 
applicant’s high profile will make the Jordanian authorities careful to ensure he is 



 

 

properly treated; the Jordanian Government is no doubt aware that not only would ill-
treatment have serious consequences for its bilateral relationship with the United 
Kingdom, it would also cause international outrage. Admittedly, as it was put by the 
Federal Court of Canada in Lai Sing (see paragraph 154 above), notoriety is of no avail 
if torture is practised without anybody ever knowing it. However, that argument carries 
less weight in the present case not least because of the monitoring mechanisms which 
exist in the present case and which were wholly absent in Lai Sing. 

197.  In addition to general concerns about the MOU, the Court notes that the 
applicant has relied on six specific areas of concern as to the meaning and operation of 
the assurances. He submits that the MOU is not clear as to: (i) what was meant by 
“judge” in respect of the guarantee that he would be “brought promptly before 
a judge”; (ii) whether he would have access to a lawyer during the 
interrogation period of his detention; (iii) whether rendition is prohibited; (iv) 
whether, as a matter of Jordanian law, the assurances in the MOU were legal 
and enforceable; (v) Adaleh’s terms of access to him; and (vi) its capacity to 
monitor the assurances. The Court will consider each concern in turn. 

198.  For the first, the Court considers that the MOU would have been considerably 
strengthened if it had contained a requirement that the applicant be brought within a 
short, defined period after his arrest before a civilian judge, as opposed to a military 
prosecutor. This is all the more so when experience has shown that the risk of ill-
treatment of a detainee is greatest during the first hours or days of his or her detention 
(see the views of the United Nations Committee Against Torture at 
paragraph 156 above; the Committee for the Prevention of Torture 9th General 
Report, quoted in Panovits v. Cyprus, no. 4268/04, § 46, 11 December 2008). 
However, the Court notes that, although it is unusual for lawyers to accompany 
detainees to appearances before the Public Prosecutor, as a matter of Jordanian law, the 
applicant would be entitled as of right to have a lawyer present (see Mr Al-Khalila and 
Mr Najdawi’s report at paragraph 97 above). Given that the applicant’s appearance 
before the Public Prosecutor within twenty-four hours of his return would be the first 
public opportunity for the Jordanian authorities to demonstrate their intention to comply 
with the assurances, the Court considers that it would be unlikely for the Public 
Prosecutor to refuse to allow a lawyer to be present. Moreover, the applicant’s first 
appearance before the Public Prosecutor must be seen in the context of the other 
arrangements which are in place for his return. For instance, it is likely that the monitors 
who would travel with the applicant from the United Kingdom to Jordan would remain 
with him for at least part of the first day of detention in Jordan. This compares 
favourably with the delay of five weeks in obtaining access which the UN Human 
Rights Committee found to be deficient in Alzery (see paragraph 151 above) and 
significantly diminishes any risk of ill-treatment that may have arisen from a lack of 
clarity in the MOU. 

199.  For the second concern, the absence of a lawyer during interrogation, SIAC 
found that it was unlikely that the applicant would have a lawyer present 
during questioning by the GID, that it was likely that he would have a lawyer 
present for any questioning by the Public Prosecutor and very likely that he 
would have such representation for any appearance before a judge. Denial of 
access to a lawyer to a detainee, particularly during interrogation is a matter of 
serious concern: the right of a detainee to have access to legal advice is a 
fundamental safeguard against ill-treatment (Salduz, cited above, § 54). 



 

 

However, in the present case, that risk is substantially reduced by the other 
safeguards contained in the MOU and the monitoring arrangements. 

200.  Third, the Court would discount the risk that the applicant would be ill-treated 
if questioned by the CIA, that he would be placed in a secret GID or CIA “ghost” 
detention facility in Jordan, or that he would be subject to rendition to a place outside 
Jordan. In Babar Ahmad and Others, cited above, §§ 78-82 and 113-116, the Court 
observed that extraordinary rendition, by its deliberate circumvention of due 
process, was anathema to the rule of law and the values protected by the 
Convention. However, in that case, it found the applicants’ complaints that 
they would be subjected to extraordinary rendition to be manifestly ill-
founded. Although the United States, which had requested their extradition, 
had not given any express assurances against rendition, it had given 
assurances that they would be tried before federal courts; the Court found 
rendition would hardly be compatible with those assurances. 

Similar considerations apply in the present case. Although rendition is not 
specifically addressed in the MOU, the MOU clearly contemplates that the applicant 
will be deported to Jordan, detained and retried for the offences for which he was 
convicted in absentia in 1998 and 1999. If he is convicted, he will be imprisoned in a 
GID detention facility. It would wholly incompatible with the MOU for Jordan to 
receive the applicant and, instead of retrying him, to hold him at an undisclosed site in 
Jordan or to render him to a third state. By the same token, even if he were to be 
interrogated by the United States authorities while in GID detention, the Court finds no 
evidence to cast doubt on SIAC’s conclusion that the Jordanian authorities would be 
careful to ensure that the United States did not “overstep the mark” by acting in a way 
which violated the spirit if not the letter of the MOU. 

201.  Fourth, it may well be that as matter of Jordanian law the MOU is not legally 
binding. Certainly, as an assurance against illegal behaviour, it should be treated with 
more scepticism than in a case where the State undertakes not to do what is permitted 
under domestic law (see paragraph 189(v) above). Nevertheless, SIAC appreciated this 
distinction. It is clear from its determination that SIAC exercised the appropriate caution 
that should attach to such an assurance (see its general findings on the MOU at 
paragraphs 29 et seq. above). The Court shares SIAC’s view, not merely that there 
would be a real and strong incentive in the present case for Jordan to avoid being seen 
to break its word but that the support for the MOU at the highest levels in Jordan would 
significantly reduce the risk that senior members of the GID, who had participated in 
the negotiation of the MOU, would tolerate non-compliance with its terms. 

202.  Fifth, the applicant has relied on the discrepancy between the Arabic and 
English versions of the MOU as evidence that Adaleh will only have access to him for 
three years after his deportation. However, the Court considers that this issue has been 
resolved by the diplomatic notes which have been exchanged by the Jordanian and 
United Kingdom Governments (see Mr Layden’s second statement at 
paragraph 90 above), which make clear that Adaleh will have access to the applicant for 
as long as he remains in detention. 

203.  Sixth, it is clear that the Adaleh Centre does not have the same expertise or 
resources as leading international NGOs such as Amnesty International, Human Rights 
Watch or the International Committee of the Red Cross. Nor does it have the same 
reputation or status in Jordan as, for example, the Jordanian NCHR. However, in its 
determination SIAC recognised this weakness. It recognised the Centre’s “relative 
inexperience and scale” but concluded that it was the very fact of monitoring visits 



 

 

which was important (see paragraph 31 above). The Court agrees with this conclusion. 
Moreover, the Court is persuaded that the capability of the Centre has significantly 
increased since SIAC’s determination, even if it still has no direct experience of 
monitoring. Mr Layden’s statements show that it has been generously funded by the 
United Kingdom Government, which in itself provides a measure of independence for 
the Centre, at least from the Jordanian Government. Given the United Kingdom 
Government’s broader interest in ensuring that the assurances are respected, it can be 
expected that this funding will continue. Nothing would appear to turn on any change 
which may have taken place in the Centre’s legal status, nor on the fact that several 
other organisations may have been approached as possible monitoring bodies before it. 
Although credence must be attached to Mr Wilke’s account that the head of the Centre, 
Mr Rababa, appeared to know little of the applicant’s legal proceedings in the United 
Kingdom, it must now be clear to Mr Rababa, from the meetings he has had with United 
Kingdom Government Ministers, what the role of the Centre is in monitoring, as well as 
the importance of the issue to the United Kingdom Government. Similarly, although Mr 
Rababa may well have family ties the security services, as alleged by Ms Refahi in her 
second statement (see paragraph 92 above), there is no evidence that anyone close to 
him will be responsible for the applicant’s detention. More importantly, the scrutiny the 
Centre can expect from Jordanian and international civil society as to how it carries out 
the monitoring must outweigh any remote risk of bias that might arise from Mr 
Rababa’s family ties. 

204.  Although the precise nature of the relationship between the Centre and its 
subsidiary, the National Team to Combat Torture, is unclear, it would appear that the 
NTCT is fully staffed and has the necessary interdisciplinary expertise to draw on for 
monitoring (see Mr Layden’s first statement at paragraph 87 above). The Court would 
expect that, whatever allegations have been made as to the composition of the NTCT, 
the applicant would be visited by a delegation which included medical and psychiatric 
personnel who were capable of detecting physical or psychological signs of ill-treatment 
(see paragraph 4(d) of the terms of reference for the Centre, quoted at 
paragraph 81 above). There is every reason to expect that the delegation would be given 
private access to the applicant (paragraph 4(c) of the terms of reference, ibid.). It would 
clearly be in the applicant’s interest to meet the delegation according to the pre-arranged 
timetable and thus the Court considers it is implausible that the GID, in order to escape 
monitoring, would tell the delegation that the applicant did not wish to see them. In the 
event that the delegation were to receive such a response, the Court considers that this 
would be precisely the kind of situation that would result in the “rapidly escalating 
diplomatic and Ministerial contacts and reactions” foreseen by Mr Oakden in his 
evidence to SIAC (see paragraph 30 above). For these reasons, the Court is satisfied 
that, despite its limitations, the Adaleh Centre would be capable of verifying that the 
assurances were respected. 

205.  For the foregoing reasons the Court concludes that, on the basis of the evidence 
before it, the applicant’s return to Jordan would not expose him to a real risk of ill-
treatment. 

206.  Finally, in the course of the written proceedings, a question was put to the 
parties as to whether the applicant was at risk of a sentence of life imprisonment without 
parole and, if so, whether this would be compatible with Article 3 of the Convention. 
The parties agreed there was no such risk as life sentences in Jordan ordinarily last 
twenty years. The applicant also accepted that the length of his sentence could be 
examined in the context of his Article 6 complaint. The Court agrees with the 



 

 

parties and considers that, in the applicant’s case, no issue would arise under 
Article 3 in respect of the length of any sentence which may be imposed on 
him in Jordan. 

207.  Accordingly, the Court finds that the applicant’s deportation to Jordan 
would not be in violation of Article 3 of the Convention. 

III.  ALLEGED VIOLATION OF ARTICLE 13 TAKEN IN 
CONJUNCTION WITH ARTICLE 3 OF THE CONVENTION 

208.  The applicant complained that it was incompatible with Article 3 
taken in conjunction with Article 13 of the Convention for SIAC, in order to 
establish the effectiveness of the assurances given by Jordan, to rely upon 
material which was not disclosed to him. Article 13 provides as follows: 

“Everyone whose rights and freedoms as set forth in [the] Convention are violated shall have an 
effective remedy before a national authority notwithstanding that the violation has been committed 
by persons acting in an official capacity.” 

A.  The parties’ submissions 

1.  Government 
209.  The Government adopted the reasoning of the House of Lords in the 

present case (see paragraphs 54–56 above). They submitted that the Court’s 
established case-law made clear that an effective remedy under Article 13 was 
not required to satisfy all the requirement of Article 6. All that was required 
by Article 13 was independent and impartial scrutiny of an applicant’s Article 
3 claim. This in turn required that an independent appeal body be informed of 
the reasons for deportation; there had to be a form of adversarial proceedings, 
if necessary through a special representative with security clearance; and that 
the body be competent to reject the executive’s assertions where it finds them 
arbitrary or unreasonable (Al-Nashif v. Bulgaria, no. 50963/99, §§ 133–137, 20 
June 2002; C.G. and Others v. Bulgaria, no. 1365/07, §§ 57 and 62, 24 April 
2008). 

210.  SIAC procedures clearly satisfied these requirements. As the Court 
had held in A and Others v. the United Kingdom, cited above, § 219, it was a fully 
independent court, which could examine all the relevant evidence, both closed 
and open. This is especially so, given the Secretary of State’s obligation to 
disclose evidence which helps an appellant and the fact that the closed 
sessions enabled SIAC to see more evidence than would otherwise be the 
case. Proceedings before SIAC were adversarial, involving the applicant’s 
own representatives and, in closed sessions, the special advocates. SIAC’s 
jurisdiction was not limited to reviewing the executive’s decision on grounds 
of arbitrariness or unreasonableness: it conducted a full merits review and had 
allowed appeals against deportation, for instance in DD and AS (see paragraph 
74 above). In the applicant’s case, SIAC had stated in its open judgment that 
the closed evidence played a limited and confirmatory role in its decision. 



 

 

2.  The applicant 
211.  The applicant observed that, after Chahal, cited above, SIAC and the 

system of special advocates had been designed to allow the Secretary of State 
to present her case as to why a particular returnee was a risk to national 
security, not to allow secret evidence on safety on return. A ministerial 
assurance to that effect had been given to Parliament when it passed the 1997 
Act (Hansard, HC Deb 26 November 1997 vol 301, at 1040). 

212.  The Court had never regarded it as permissible, either in Chahal or 
subsequently, for the quality of assurances to be tested on the basis of 
evidence heard in secret. Moreover, the Court had emphasised in Saadi, cited 
above, § 127) that the examination of the existence of a real risk “must 
necessarily be a rigorous one”. The applicant submitted that even greater 
rigour was required in a case involving assurances when the respondent State 
accepted that, without those assurances, there would be real risk of ill-
treatment. For that reason, he submitted that there ought to be an enhanced 
requirement for transparency and procedural fairness where assurances were 
being relied upon because, in such a case, the burden fell on the respondent 
State to dispel any doubts about a serious risk of ill-treatment on return. As a 
matter of principle, therefore, a respondent State should never be allowed to 
rely on confidential material on safety of return. Not only was it unfair to do 
so, it ran the unacceptable risk of not arriving at the correct result. This was 
not a theoretical issue in his case: it was clear that closed evidence had been 
critical in his case. For instance, it was clear that evidence had been heard in 
closed session about the United States and its interest in interviewing him. It 
was also clear that closed evidence had been relied on to support SIAC’s 
finding that the GID leadership were committed to respecting the assurances. 
Finally, he submitted that the special advocate system could not mitigate the 
difficulties faced in challenging Foreign and Commonwealth Office witnesses 
as to the negotiation of the MOU. 

3.  Third party interveners 
213.  The third parties (see paragraph 5 above) submitted that Lord Phillips 

had erred in his reasons for holding that there would be no unfairness in SIAC 
hearing closed evidence on safety on return. It was true a returnee would 
typically have knowledge of some of the facts relevant to safety on return, but 
it did not follow that he would not be seriously disadvantaged by not knowing 
the Government’s case. Procedural fairness required that the applicant be 
given sufficient detail of the Government’s case to enable him to give 
effective instructions to his special advocate. It was also a mistake to suppose 
that the returnee would having nothing to say in reply to information that the 
receiving Government might have communicated confidentially to the United 
Kingdom Government; one could never know what difference disclosure to 
the applicant could make. The safeguard of the special advocate was not 
sufficient; the Grand Chamber in A and Others v. the United Kingdom, cited 



 

 

above, had recognised the difficulties special advocates had in defending the 
returnees interests in closed sessions of SIAC. 

B.  Admissibility 

214.  The Court notes that this complaint is linked to the applicant’s 
substantive Article 3 complaint and must therefore likewise be declared 
admissible. 

C.  Merits 

215.  The requirements of Article 13 in the context of an arguable Article 3 
claim were recently set out in A. v. the Netherlands, cited above, §§ 155-158, 
which concerned the proposed expulsion of a terrorist suspect to Libya: 

“155.  The Court reiterates that Article 13 guarantees the availability at the national level of a 
remedy to enforce – and hence to allege non-compliance with – the substance of the Convention 
rights and freedoms in whatever form they might happen to be secured in the domestic legal order 
and bearing in mind that Contracting States are afforded some discretion as to the manner in which 
they conform to their obligations under this provision (see Shamayev and Others v. Georgia and 
Russia, no. 36378/02, § 444, ECHR 2005 III). For Article 13 to be applicable, the complaint under a 
substantive provision of the Convention must be arguable. In view of the above finding under 
Article 3, the Court considers that the applicant’s claim under Article 3 was “arguable” and, thus, 
Article 13 was applicable in the instant case. 

156.  The Court further reiterates that the remedy required by Article 13 must be effective both in 
law and in practice, in particular in the sense that its exercise must not be unjustifiably hindered by 
the acts or omissions of the authorities of the respondent State (see Shamayev and Others, cited 
above, § 447). The Court is not called upon to review in abstracto the compatibility of the relevant 
law and practice with the Convention, but to determine whether there was a remedy compatible with 
Article 13 of the Convention available to grant the applicant appropriate relief as regards his 
substantive complaint (see, among other authorities, G.H.H. and Others v. Turkey, no. 43258/98, § 
34, ECHR 2000-VIII). The “effectiveness” of a “remedy” within the meaning of Article 13 does not 
depend on the certainty of a favourable outcome for the applicant (Čonka v. Belgium, no. 51564/99, 
§ 75, ECHR 2002 I; and Onoufriou v. Cyprus, no. 24407/04, §§ 119-121, 7 January 2010). 

157.  The Court further points out that the scope of the State’s obligation under Article 13 varies 
depending on the nature of the applicant’s complaint under the Convention. Given the irreversible 
nature of the harm that might occur if the alleged risk of torture or ill-treatment materialised and the 
importance which the Court attaches to Article 3, the notion of an effective remedy under Article 13 
requires (i) independent and rigorous scrutiny of a claim that there exist substantial grounds for 
believing that there was a real risk of treatment contrary to Article 3 in the event of the applicant’s 
expulsion to the country of destination, and (ii) the provision of an effective possibility of 
suspending the enforcement of measures whose effects are potentially irreversible (see Shamayev 
and Others, cited above, § 460; Olaechea Cahuas v. Spain, no. 24668/03, § 35, ECHR 2006-X; 
and Salah Sheekh v. the Netherlands, no. 1948/04, § 154, ECHR 2007 I). 

158.  Judicial review proceedings constitute, in principle, an effective remedy within the meaning 
of Article 13 of the Convention in relation to complaints in the context of expulsion, provided that 
the courts can effectively review the legality of executive discretion on substantive and procedural 
grounds and quash decisions as appropriate (see Slivenko v. Latvia (dec.) [GC], no. 48321/99, § 99, 
ECHR 2002-II).” 

216.  Although the Court found there would have been a violation of 
Article 3 if the applicant were to be expelled to Libya, it found no violation of 
Article 13. The Netherlands Government Minister’s decisions to reject the 
applicant’s asylum request and impose an exclusion order had been reviewed 
by a court on appeal, and the applicant had not been hindered in challenging 
those decisions. The disclosure of an intelligence report to a judge in the case 



 

 

had not compromised the independence of the domestic courts in the 
proceedings and it could not be said that the courts had given less rigorous 
scrutiny to the applicant’s Article 3 claim. The report itself had not concerned 
the applicant’s fear of being subjected to ill-treatment in Libya but whether he 
posed a threat to the Netherlands national security (paragraphs 159 and 160 of 
the judgment). 

217.  The same approach was taken in C.G. and Others v. Bulgaria, 
no. 1365/07, § 57, 24 April 2008 and Kaushal and Others v. Bulgaria, 
no. 1537/08, § 36, 2 September 2010, both of which concerned expulsion on 
grounds of national security. In each case, the applicant alleged the domestic 
courts had not subjected the executive’s assertion that he presented a national 
security risk to meaningful scrutiny. The Court, in finding a violation of 
Article 13 in each case, found: 

“If an expulsion has been ordered by reference to national security considerations, certain 
procedural restrictions may be needed to ensure that no leakage detrimental to national security 
occurs, and any independent appeals authority may have to afford a wide margin of appreciation to 
the executive. However, these limitations can by no means justify doing away with remedies 
altogether whenever the executive has chosen to invoke the term ‘national security’. Even where an 
allegation of a threat to national security has been made, the guarantee of an effective remedy 
requires as a minimum that the competent appeals authority be informed of the reasons grounding 
the expulsion decision, even if such reasons are not publicly available. The authority must be 
competent to reject the executive’s assertion that there is a threat to national security where it finds it 
arbitrary or unreasonable. There must be some form of adversarial proceedings, if need be through a 
special representative following security clearance.” 

218.  The Court finds that the approach taken in A. v. the Netherlands, C.G. 
and Others and Kaushal and Others, all cited above, must apply in the present 
case and, for the following reasons, it considers that there has been no 
violation of Article 13. 

219.  First, the Court does not consider there is any support in these cases 
(or elsewhere in its case-law) for the applicant’s submission that there is an 
enhanced requirement for transparency and procedural fairness where 
assurances are being relied upon; as in all Article 3 cases, independent and 
rigorous scrutiny is what is required. Furthermore, as C.G. and 
Others and Kaushal and Others make clear, Article 13 of the Convention cannot 
be interpreted as placing an absolute bar on domestic courts receiving closed 
evidence, provided the applicant’s interests are protected at all times before 
those courts. 

220.  Second, the Court has previously found that SIAC is a fully 
independent court (see A and Others v. the United Kingdom, cited above, § 219). 
In the present case, just as in any appeal it hears, SIAC was fully informed of 
the Secretary of State’s national security case against the applicant. It would 
have been able to quash the deportation order it had been satisfied that the 
Secretary of State’s case had not been made out. As it was, SIAC found that 
case to be “well proved”. The reasons for that conclusion are set out at length 
in its open determination. 

221.  Third, while Parliament may not originally have intended for SIAC to 
consider closed evidence on safety or return, there is no doubt that, as a matter 



 

 

of domestic law, it can do so, provided the closed evidence is disclosed to the 
special advocates. Moreover, as the Government have observed, SIAC is 
empowered to conduct a full merits review as to safety of a deportee on return 
and to quash the deportation order if it considers there is a real risk of ill-
treatment. 

222.  Fourth, the Court notes that both the applicant and the third party 
interveners have submitted that involvement of special advocates in SIAC 
appeals is not sufficient for SIAC to meet the requirements of Article 13. The 
Court is not persuaded that this is the case. In A and Others v. the United 
Kingdom, cited above, the Grand Chamber considered the operation of the 
special advocate system in the context of appeals to SIAC against the 
Secretary of State’s decision to detain individuals whom she suspected of 
terrorism and whom she believed to be a risk to national security. The Grand 
Chamber considered that, in such appeals, the special advocate could not 
perform his or her function in any useful way unless the detainee was 
provided with sufficient information about the allegations against him to 
enable him to give effective instructions to the special advocate (paragraph 
220 of the judgment). It was therefore necessary to consider, in each case, 
whether the nature of the open evidence against each applicant meant he was 
in a position effectively to challenge the allegations against him (paragraphs 
221-224). 

223.  There is, however, a critical difference between those appeals and the 
present case. In A and Others v. the United Kingdom, cited above, the applicants 
were detained on the basis of allegations made against them by the Secretary 
of State. In the present case, at least insofar as the issue of the risk of ill-
treatment in Jordan was concerned, no case was made against the applicant 
before SIAC. Instead, he was advancing a claim that there would be a real risk 
of ill-treatment if he were deported to Jordan. In the Court’s view, there is no 
evidence that, by receiving closed evidence on that issue, SIAC, assisted by 
the special advocates, failed to give rigorous scrutiny to the applicant’s claim. 
Nor is the Court persuaded that, by relying on closed evidence, SIAC ran an 
unacceptable risk of an incorrect result: to the extent that there was such a 
risk, it was mitigated by the presence of the special advocates. 

224.  Finally, the Court accepts that one of the difficulties of the non-
disclosure of evidence is that one can never know for certain what difference 
disclosure might have made. However, it considers that such a difficulty did 
not arise in this case. Even assuming that closed evidence was heard as to the 
United States’ interest in him, the GID’s commitment to respecting the 
assurances and the Foreign and Commonwealth Office’s negotiation of the 
MOU, the Court considers that these issues are of a very general nature. There 
is no reason to suppose that, had the applicant seen this closed evidence, he 
would have been able to challenge the evidence in a manner that the special 
advocates could not. 

225.  For these reasons, the Court considers that, in respect of the 
applicant’s Article 13 complaint, SIAC’s procedures satisfied the 



 

 

requirements of Article 13 of the Convention. There has accordingly been no 
violation of this provision. 

IV.  ALLEGED VIOLATION OF ARTICLE 5 OF THE CONVENTION 

226.  Under Article 5 of the Convention, the applicant complained first, 
that, if deported, he would be at real risk of a flagrant denial of his right to 
liberty as guaranteed by that Article due to the possibility under Jordanian law 
of incommunicado detention for up to 50 days. Second, also under Article 5, 
he alleged that he would be denied legal assistance during any such detention. 
Finally, he alleged that, if convicted at his re-trial, any sentence of 
imprisonment would be a flagrant breach of Article 5 as it would have been 
imposed as a result of a flagrant breach of Article 6. 

Article 5, where relevant, provides as follows: 
“1.  Everyone has the right to liberty and security of person. No one shall be deprived of his liberty 

save in the following cases and in accordance with a procedure prescribed by law: 

... 

(c)  the lawful arrest or detention of a person effected for the purpose of bringing him before the 
competent legal authority on reasonable suspicion of having committed an offence or when it is 
reasonably considered necessary to prevent his committing an offence or fleeing after having done 
so; 

... 

3.  Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) of this 
Article shall be brought promptly before a judge or other officer authorised by law to exercise 
judicial power and shall be entitled to trial within a reasonable time or to release pending trial. 
Release may be conditioned by guarantees to appear for trial.” 

A.  The parties’ submissions 

1.  The Government 
227.  The Government did not accept that Article 5 could be relied in an 

expulsion case (the Court had doubted that it could be in Tomic v. the United 
Kingdom (dec.), 17837/03, 14 October 2003). Even if it could, no issue arose in 
the present case because the applicant would not be detained for a lengthy 
period before being brought before a court. SIAC had found that it was likely 
he would be brought before a “judicial authority” within 48 hours, even if this 
were only a prosecutor with judicial status. The report of Mr Al-Khalili and 
Mr Najdawi confirmed that the Public Prosecutor was a judicial officer; they 
had also reported that the 48 hour period in which the police had to notify the 
legal authorities of any arrest had been reduced to 24 hours (see paragraphs 95 
and 96 above). SIAC had also found that extensions of detention up to fifty 
days were unlikely to be sought (see paragraph 41 above). Both of SIAC’s 
findings had been upheld by the Court of Appeal and the House of Lords. In 
the House of Lords, Lord Phillips had also found that 50 days’ detention fell 
far short of a flagrant breach of Article 5 (see paragraph 58 above) and, 



 

 

although they did not accept that detention for fifty days was likely, the 
Government relied upon his conclusion. 

228.  The Government also stated that the assurance in the MOU that the 
applicant would be brought promptly before a judge applied not only to 
any detention prior to re-trial for the offences for which he had been 
convicted in absentia but to any other period of detention in Jordan. Finally, 
since they did not accept that the applicant’s retrial would be a flagrant denial 
of justice, the Government considered that no issue arose under Article 5 in 
respect of any sentence of imprisonment that might imposed upon the 
applicant. 

2.  The applicant 
229.  The applicant submitted that the evidence showed Islamist prisoners 

were routinely detained incommunicado for up to fifty days, at the order of the 
Public Prosecutor. Such a period far exceeded the time limits which had been 
set by the Court (Brogan and Others v. the United Kingdom, 29 November 1988, 
§§ 61-62, Series A no. 145-B; Öcalan, cited above, § 103) and which were 
acceptable in international law (see paragraph 155 above). It was also contrary 
to this Court’s case-law and international law for a public prosecutor who had 
conduct of the investigation to be responsible for determining the legality of 
continued detention. This was even more so when the Public Prosecutor in 
Jordanian State Security cases was a military officer. Furthermore, as the 
MOU did not define what “promptly before a judge” meant, the applicant 
considered that the only basis for SIAC’s finding that he would be brought 
before a judicial authority within 48 hours was the evidence of the Foreign 
and Commonwealth Office witness originally responsible for the MOU, 
Mr Oakden. However, it was now apparent from the report of Mr Al-Khalili 
and Mr Najdawi that this evidence was based solely on the understanding that 
the applicant would be brought before the Public Prosecutor. 

B.  Admissibility 

230.  The Court notes that this complaint is not manifestly ill-founded 
within the meaning of Article 35 § 3 of the Convention. It further notes that it 
is not inadmissible on any other grounds. It must therefore be declared 
admissible. 

C.  Merits 

1.  Does Article 5 apply in an expulsion case? 
231.  The Court accepts that, in Tomic, cited above, it doubted whether 

Article 5 could be relied on in an expulsion case. However, it also recalls that 
in Babar Ahmad and Others, §§ 100-116, cited above, the applicants complained 
that if they were extradited to the United States of America and either 
designated as enemy combatants or subjected to rendition then there would be 
a real of risk of violations of Articles 3, 5 and 6 of the Convention. The United 



 

 

States Government had given assurances that the applicants would not be so 
designated and would be tried before federal courts. Before both the domestic 
courts and this Court, the applicants’ complaints were examined on the 
premise that they met the criteria for designation as enemy combatants and 
that, if such a designation were made, there would be a real risk of a violation 
of Articles 3, 5 and 6 of the Convention. Ultimately, the complaints were 
rejected as manifestly ill-founded because the assurances given by the United 
States were sufficient to remove any real risk of designation or rendition. 
Equally, the Court recalls that, while examining the applicant’s Article 6 
complaint in Al-Moayad, cited above, § 101, it found that: 

“A flagrant denial of a fair trial, and thereby a denial of justice, undoubtedly occurs where a person 
is detained because of suspicions that he has been planning or has committed a criminal offence 
without having any access to an independent and impartial tribunal to have the legality of his or her 
detention reviewed and, if the suspicions do not prove to be well-founded, to obtain release 
(references omitted).” 

Given that this observation was made in the context of the applicant’s 
complaint that he would be detained without trial at Guantánamo Bay, the 
Court finds that these observations must apply with even greater force to 
Article 5 of the Convention. 

232.  The Court also considers that it would be illogical if an applicant who 
faced imprisonment in a receiving State after a flagrantly unfair trial could 
rely on Article 6 to prevent his expulsion to that State but an applicant who 
faced imprisonment without any trial whatsoever could not rely on Article 5 to 
prevent his expulsion. Equally, there may well be a situation where an 
applicant has already been convicted in the receiving State after a flagrantly 
unfair trial and is to be extradited to that State to serve a sentence of 
imprisonment. If there were no possibility of those criminal proceedings being 
reopened on his return, he could not rely on Article 6 because he would not be 
at risk of a further flagrant denial of justice. It would be unreasonable if that 
applicant could not then rely on Article 5 to prevent his extradition 
(see, mutatis mutandis, Stoichkov v. Bulgaria, no. 9808/02, §§ 51-56, 24 March 
2005; Ilaşcu and Others v. Moldova and Russia [GC], no. 48787/99, §§ 461-464, 
ECHR 2004-VII). 

233.  The Court therefore considers that, despite the doubts it expressed 
in Tomic, it is possible for Article 5 to apply in an expulsion case. Hence, the 
Court considers that a Contracting State would be in violation of Article 5 if it 
removed an applicant to a State where he or she was at real risk of a flagrant 
breach of that Article. However, as with Article 6, a high threshold must 
apply. A flagrant breach of Article 5 would occur only if, for example, the 
receiving State arbitrarily detained an applicant for many years without any 
intention of bringing him or her to trial. A flagrant breach of Article 5 might 
also occur if an applicant would be at risk of being imprisoned for a 
substantial period in the receiving State, having previously been convicted 
after a flagrantly unfair trial. 



 

 

2.  Would there be a flagrant breach of Article 5 in this case? 
234.  The Court finds that the applicant’s second and third complaints 

under this Article (lack of legal assistance and possible detention after a 
flagrantly unfair trial) are more appropriately examined under Article 6. 
Consequently, it is only necessary for it to examine his first complaint (the 
possibility of incommunicado detention for up to fifty days) under Article 5. 

235.  Applying the principles it has set out in paragraph 233 above, the 
Court finds that there would be no real risk of a flagrant breach of Article 5 in 
respect of the applicant’s pre-trial detention in Jordan. The Court has serious 
doubts as to whether a Public Prosecutor, a GID officer who is directly 
responsible for the prosecution, and whose offices are in the GID’s building, 
could properly be considered to be “judge or other officer authorised by law to 
exercise judicial power” (see, for instance, Medvedyev and Others v. 
France [GC], no. 3394/03, § 124, ECHR 2010-...; and Kulomin v. Hungary cited 
at paragraph 155 above). Accordingly, little weight can be attached to the fact 
that, pursuant to the amendments to the Jordanian Code of Criminal 
Procedure, the applicant would be brought before the Public Prosecutor within 
twenty-four hours (see Mr Al-Khalila and Mr Najdawi’s report at paragraph 
96 above). However, Jordan clearly intends to bring the applicant to trial and 
must do so within fifty days’ of his being detained. The Court agrees with 
Lord Phillips that fifty days’ detention falls far short of the length of detention 
required for a flagrant breach of Article 5 and, consequently, there would be 
no violation of this Article if the applicant were deported to Jordan. 

V.  ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION 

236.  Under Article 6 of the Convention, the applicant further complained 
he would be at real risk of a flagrant denial of justice if retried in Jordan for 
either of the offences for which he has been convicted in absentia. 

Article 6, where relevant, provides as follows: 
“In the determination of ... any criminal charge against him, everyone is entitled to a fair ... hearing 

... by an independent and impartial tribunal established by law.” 

A.  The parties’ submissions 

1.  Government 
237.  The Government submitted that the Court should adopt the House of 

Lords’ approach and find that Article 6 would only be engaged in the 
extraterritorial context when an unfair trial in the receiving State would have 
serious consequences for the applicant. They accepted, however, that in the 
present case there would be serious consequences for the applicant if 
convicted and therefore accepted that the “flagrant denial of justice” test 
applied. 

238.  The Government further submitted that “flagrant denial” had to be 
interpreted to mean a breach “so fundamental to amount to a nullification, or 



 

 

destruction of the very essence, of the right guaranteed” (see the dissenting 
opinion in Mamatkulov and Askarov, cited above). In the Government’s 
submission, this was a stringent test, which would only be satisfied in very 
exceptional cases. Moreover, substantial reasons were required for showing 
that a flagrant denial of justice would occur. 

239.  The Government adopted the reasoning of SIAC and the House of 
Lords that the flagrant denial of justice test had not been met in the present 
case. They accepted that there was a lack of structural independence in the 
State Security Court but that was remedied by appeal to the Court of 
Cassation. There was nothing in principle or in the Court’s case-law that a 
court’s lack of structural independence automatically meant there would a 
flagrant denial of justice; an assessment was always needed of the extent of 
any unfairness and that could only be done on a wider basis than looking 
simply at a lack of structural independence. Accordingly, little weight should 
be attached to international criticism of the State Security Court or 
international materials on the trial of civilians by military courts. 

240.  The same was true for a lack of legal assistance pre-trial: Article 6 
conferred no absolute right to have such assistance. It was clear from the 
findings of SIAC that the Jordanian authorities proceed with caution in the 
applicant’s case and would be acutely aware that the applicant’s retrial would 
be closely monitored. For instance, the Jordanian courts were unlikely to rely 
on anything the applicant had said during GID questioning that was not 
repeated before the Public Prosecutor; Jordanian law only permitted the 
absence of a lawyer before the Public Prosecutor for good reason (see the 
report of Mr Al-Khalila and Mr Najdawi at paragraph 97 above). 

241.  The Government accepted that the admission of evidence obtained by 
torture of the defendant would render that defendant’s trial unfair. However, 
the same proposition did not apply to evidence obtained by ill-treatment that 
did not amount to torture: even in a “domestic” context a distinction had been 
drawn by the Court between unfairness as a result of evidence obtained by 
torture and evidence obtained by other forms of ill-treatment. When ill-
treatment did not reach the threshold of torture, there was a discretion as to 
whether the evidence obtained by that ill-treatment could be used at trial 
(Jalloh v. Germany [GC], no. 54810/00, §§ 99, 106-107, ECHR 2006-IX). 
Moreover, in distinguishing between torture and other forms of ill-treatment, 
the Court applied the high standard set out in Article 1 of UNCAT (see 
paragraph 125 above). In the present case, SIAC had not found that the 
evidence against the applicant had been obtained by torture, but only that 
there was a real risk that it had been obtained by ill-treatment contrary to 
Article 3. Accordingly, there was no basis for concluding that the use of that 
evidence would automatically be a flagrant denial of justice. 

242.  The Government also submitted that a high standard of proof should 
apply when, in the extra-territorial context, the applicant alleged that evidence 
obtained by torture or ill-treatment would be used at a trial in the receiving 
State. The Government observed that the United Kingdom courts would admit 



 

 

evidence where there is a real risk that it has been obtained by torture, 
provided that it was not established on the balance of probabilities that it has 
been so obtained (the House of Lords’ judgment in A and others (no. 2) see 
paragraphs 136 and 137 above). Given, therefore, that the evidence in the 
present case could be lawfully and fairly admitted in the United Kingdom, it 
would be illogical that deportation from the United Kingdom could be 
prevented on those grounds. The Government therefore submitted a real risk 
that the evidence had been obtained by torture or other ill-treatment did not 
suffice. Instead, a flagrant denial of justice could not arise unless it was 
established on a balance of probabilities or beyond reasonable doubt that 
evidence had been obtained by torture. This standard of proof was consistent 
with the standard applied by the Court in “domestic” Article 3 and Article 6 
cases; with Article 15 of UNCAT; and with re: El Motassadeq, the judgment of 
the Düsseldorf Court of Appeal, Singh, and Mahjoub (see, respectively, 
paragraphs 129, 133, 135, 139 and 140, and 153 above) The applicant had not 
so established in his case: the further evidence he relied on added nothing to 
the evidence which had been before SIAC and was, in any event, contradicted 
by Mr Al-Khalila and Mr Najdawi. Furthermore, Mamatkulov and Askarov, cited 
above, showed that general reports that torture evidence was routinely 
admitted in a receiving State was not sufficient to establish that a particular 
applicant would suffer a flagrant denial of justice. More direct evidence was 
required. 

243.  The Government considered that the applicant’s argument that there 
was a duty to investigate allegations of torture was not relevant: Jordan was 
not a Convention Contracting State so there was no positive obligation on 
Jordan to investigate breaches of Article 3 of the Convention. Similarly, 
although it was difficult for a Jordanian defendant to show that a confession 
made to the Public Prosecutor was not voluntary (because the burden of proof 
was on him and not the Prosecutor), SIAC had found it was acceptable for 
Jordanian law to proceed this way. It had also found that a Jordanian court’s 
decision which applied that burden of proof would not be manifestly 
unreasonable or arbitrary and thus no flagrant denial of justice would arise. 

244.  Finally, the Government submitted that no special test should apply to 
evidence obtained by torture or other ill-treatment of third parties than to any 
other factor which may render a trial unfair. Even if it did, when there was 
nothing more than a real risk that evidence had been obtained by ill-treatment, 
the admission of that evidence at trial would not amount to a complete 
nullification of the right to a fair trial. 

245.  The Government therefore submitted that these three factors (lack of 
independence, lack of legal assistance and risk of admission of torture 
evidence), even taken cumulatively, would not amount to a flagrant denial of 
justice. 

2.  The applicant 



 

 

246.  Unlike the Government, the applicant did not regard the imposition of 
a long term of imprisonment as a prerequisite for a finding of a flagrant denial 
of justice, rather the risk of a long term of imprisonment was an aggravating 
feature of unfairness. 

247.  The applicant submitted that the flagrant denial of justice test is 
qualitative not quantitative. “Flagrant” meant “nullifies the very essence of the 
right” but did not require the right to be completely nullified. It also meant the 
unfairness had to be manifest and predictable. 

248.  The applicant submitted that a flagrant denial of justice would occur 
at his re-trial if the following factors were considered cumulatively: (i) that the 
State Security Court was a military court, aided by a military prosecutor; (ii) 
that he was a notorious civilian terrorist suspect; (iii) that the case against him 
was based decisively on confessions when there was a very real risk that those 
confessions had been obtained by torture or other ill-treatment by military 
agents; and (iv) that the State Security Court would not investigate properly 
whether the confessions had been obtained by torture or ill-treatment. 

249.  In respect of the military composition of the State Security Court, the 
applicant relied first, on the Human Rights Committee’s condemnation of the 
practice of trying civilians before military courts (see paragraphs 157–159 
above). Second, he relied on specific international criticism of Jordan’s State 
Security Court. This criticism centred on: the possibility of extended periods 
of incommunicado detention without judicial review (at the instance of the 
Public Prosecutor, a military officer); the State Security Court’s failure to 
investigate properly allegations of torture; and the court’s lack of 
independence and impartiality. The applicant also relied on the unfairness of 
Jordanian rules of evidence relating to confessions. Even on the evidence of 
Mr Al-Khalila and Mr Najdawi, it appeared that the Court of Cassation had 
taken the approach that, once a confession was repeated before the Public 
Prosecutor, it was for the defendant to prove that the Prosecutor was complicit 
in obtaining it involuntarily. If the defendant did not so prove, the confession 
was admissible regardless of any prior misconduct by the GID. 

250.  In this context, he submitted that the State Security Court in Jordan 
was even more open to question than the Turkish State Security Court 
considered in Ergin (no. 6), cited above. Both Al-Moayad, cited above and Drozd 
and Janousek v. France and Spain, 26 June 1992, Series A no. 240 suggested that 
trial by a military court would, in itself, amount to a flagrant breach of Article 
6. 

251.  In respect of his complaint regarding the possible admission of 
evidence obtained by torture, the applicant relied on the further evidence he 
had obtained (summarised at paragraphs 102–105 above), which showed that: 
(i) the confessions of Al-Hamasher and Abu Hawsher were the predominant 
basis for his convictions at the original trials; and (ii) these men and some of 
the other defendants at each trial had been held incommunicado, without legal 
assistance and tortured. The applicant maintained that Ms Refahi’s evidence 
was correct: the use of a fingerprint on a statement was a clear sign of a false 



 

 

confession (see paragraph 104 above). A fingerprint was not simply, as Mr 
Al-Khalili and Mr Najdawi suggested, a sign that the maker of a statement 
was illiterate, least of all when, in Abu Hawsher’s case, the case against him 
was that he had been reading the applicant’s books. 

252.  The applicant also submitted that any possible distinction between 
torture and ill-treatment (either in international law or in the Convention) was 
immaterial for two reasons. First, his allegation was that Al-Hamasher and 
Abu Hamsher’s ill-treatment was so severe as to amount to torture. Second, 
there was a breach of Article 6 whenever ill-treatment was inflicted in order to 
secure a confession and it was clear that Al-Hamasher and Abu Hamsher had 
been ill-treated for that reason. 

253.  The use of torture evidence was a flagrant denial of justice. The 
prohibition on the use of torture evidence was, in the applicant’s submission, 
part of the established international machinery through which the ius 
cogens prohibition on torture was expressed. This prohibition was enshrined in 
Article 15 of UNCAT and the case-law of this Court. The exclusionary rule in 
Article 15 had to be read in conjunction with Article 12 of the UNCAT, which 
imposed a duty to investigate wherever there was reasonable ground to 
believe that an act of torture has been committed. It was clear from the reports 
of United Nations bodies and NGOs (summarised at paragraphs 106–124 
above) that the Jordanian Public Prosecutor failed properly to investigate 
torture allegations and, indeed, had not done so when those allegations were 
made at the applicant’s in absentia trials. Therefore, while he accepted he had 
not demonstrated on the balance of probabilities that evidence was obtained in 
his case by torture, he had demonstrated beyond a reasonable doubt that 
Jordan would not investigate the allegations which had been made in his case. 

254.  It was incorrect for the Government to suggest that Jordanian law was 
consistent with English law as to the standard of proof to be applied; the 
English law will not admit evidence in criminal proceedings until the 
prosecution can prove that the evidence was not obtained by torture 
(see Mushtaq at paragraph 138 above). Moreover, the view of the majority of 
House of Lords in A and others (no. 2) (see paragraph 136 and 137 above) was 
premised on the assumption that, in the United Kingdom, an independent 
court, SIAC, would conscientiously investigate any allegations that evidence 
had been obtained by torture. This assumption did not hold true for the 
Jordanian State Security Court. Before the State Security Court, the burden of 
proof fell on the defendant to prove a confession had been obtained by torture. 
This was unfair because it was not accompanied by some of the most basic 
protections against ill-treatment such as recording of questioning, limited 
periods of detention and access to lawyers or doctors. 

255.  Consequently, for these reasons, it was unfair to expect him to prove 
either beyond a reasonable doubt or on the balance of probabilities that the 
key witnesses in his case had been tortured. 

256.  In respect of the conclusions of the domestic courts, the applicant 
submitted that the Court of Appeal had taken the correct approach by looking 



 

 

at the applicant’s case in the round and had correctly compared the real risk 
that the confessions had been obtained by torture against the “litany of lack of 
basic protections” in Jordanian criminal procedure. By contrast, the House of 
Lords had erred by focusing only on the risk that the evidence had been 
obtained by torture and had not done justice to the combination of procedural 
defects that the applicant relied upon. The House of Lords was not correct to 
rely on Mamatkulov and Askarov, cited above. The Grand Chamber’s assessment 
in that case was coloured by the Article 34 issue in the case, the material 
before it was not as specific and detailed as in his case, and there was not the 
same accumulation of factors as in his case. 

B.  Admissibility 

257.  The Court notes that this complaint is not manifestly ill-founded 
within the meaning of Article 35 § 3 of the Convention. It further notes that it 
is not inadmissible on any other grounds. It must therefore be declared 
admissible. 

C.  Merits 

1.  General principles 

a.  The “flagrant denial of justice” test 

258.  It is established in the Court’s case-law that an issue might 
exceptionally be raised under Article 6 by an expulsion or extradition decision 
in circumstances where the fugitive had suffered or risked suffering a flagrant 
denial of justice in the requesting country. That principle was first set out 
in Soering v. the United Kingdom, 7 July 1989, § 113, Series A no. 161 and has 
been subsequently confirmed by the Court in a number of cases (see, inter 
alia, Mamatkulov and Askarov, cited above, §§ 90 and 91; Al-Saadoon and Mufdhi 
v. the United Kingdom, no. 61498/08, § 149, ECHR 2010-...). 

259.  In the Court’s case-law, the term “flagrant denial of justice” has been 
synonymous with a trial which is manifestly contrary to the provisions of 
Article 6 or the principles embodied therein (Sejdovic v. Italy [GC], 
no. 56581/00, § 84, ECHR 2006-II; Stoichkov, cited above, § 56, Drozd and 
Janousek cited above, § 110). Although it has not yet been required to define 
the term in more precise terms, the Court has nonetheless indicated that 
certain forms of unfairness could amount to a flagrant denial of justice. These 
have included: 

-  conviction in absentia with no possibility subsequently to obtain a fresh 
determination of the merits of the charge (Einhorn, cited above, § 33; Sejdovic, 
cited above, § 84; Stoichkov, cited above, § 56); 

-  a trial which is summary in nature and conducted with a total disregard 
for the rights of the defence (Bader and Kanbor, cited above, § 47); 

-  detention without any access to an independent and impartial tribunal to 
have the legality the detention reviewed (Al-Moayad, cited above, § 101); 



 

 

-  deliberate and systematic refusal of access to a lawyer, especially for an 
individual detained in a foreign country (ibid.). 

260.  It is noteworthy that, in the twenty-two years since 
the Soering judgment, the Court has never found that an expulsion would be in 
violation of Article 6. This fact, when taken with the examples given in the 
preceding paragraph, serves to underline the Court’s view that “flagrant denial 
of justice” is a stringent test of unfairness. A flagrant denial of justice goes 
beyond mere irregularities or lack of safeguards in the trial procedures such as 
might result in a breach of Article 6 if occurring within the Contracting State 
itself. What is required is a breach of the principles of fair trial guaranteed by 
Article 6 which is so fundamental as to amount to a nullification, or 
destruction of the very essence, of the right guaranteed by that Article. 

261.  In assessing whether this test has been met, the Court considers that 
the same standard and burden of proof should apply as in Article 3 expulsion 
cases. Therefore, it is for the applicant to adduce evidence capable of proving 
that there are substantial grounds for believing that, if he is removed from a 
Contracting State, he would be exposed to a real risk of being subjected to a 
flagrant denial of justice. Where such evidence is adduced, it is for the 
Government to dispel any doubts about it (see, mutatis mutandis, Saadi v. Italy, 
cited above § 129). 

262.  Finally, given the facts of the present case, the Court does not 
consider it necessary to determine whether a flagrant denial of justice only 
arises when the trial in question would have serious consequences for the 
applicant. It is common ground in the present case that the sentences which 
have already been passed on the applicant in absentia, and to which he would 
be exposed on any retrial, are substantial terms of imprisonment. 

b.  Does the admission of evidence obtained by torture amount to a flagrant denial of 
justice? 

263.  The Court agrees with the Court of Appeal that the central issue in the 
present case is the real risk that evidence obtained by torture of third persons 
will be admitted at the applicant’s retrial. Accordingly, it is appropriate to 
consider at the outset whether the use at trial of evidence obtained by torture 
would amount to a flagrant denial of justice. In common with the Court of 
Appeal (see paragraph 51 above), the Court considers that it would. 

264.  International law, like the common law before it, has declared its 
unequivocal opposition to the admission of torture evidence. There are 
powerful legal and moral reasons why it has done so. 

It is true, as Lord Phillips observed in the House of Lords’ judgment in the 
present case, that one of the reasons for the prohibition is that States must 
stand firm against torture by excluding the evidence it produces. Indeed, as the 
Court found in Jalloh, cited above, § 105, admitting evidence obtained by 
torture would only serve to legitimate indirectly the sort of morally 
reprehensible conduct which the authors of Article 3 of the Convention sought 
to proscribe. 



 

 

There are, however, further and equally compelling reasons for the 
exclusion of torture evidence. As Lord Bingham observed in A and others no. 2, 
§ 52, torture evidence is excluded because it is “unreliable, unfair, offensive to 
ordinary standards of humanity and decency and incompatible with the 
principles which should animate a tribunal seeking to administer justice.” The 
Court agrees with these reasons: it has already found that statements obtained 
in violation of Article 3 are intrinsically unreliable (Söylemez v. Turkey, no. 
46661/99, § 122, 21 September 2006). Indeed, experience has all too often 
shown that the victim of torture will say anything – true or not – as the 
shortest method of freeing himself from the torment of torture. 

More fundamentally, no legal system based upon the rule of law can 
countenance the admission of evidence – however reliable – which has been 
obtained by such a barbaric practice as torture. The trial process is a 
cornerstone of the rule of law. Torture evidence damages irreparably that 
process; it substitutes force for the rule of law and taints the reputation of any 
court that admits it. Torture evidence is excluded to protect the integrity of the 
trial process and, ultimately, the rule of law itself. 

265.  These reasons underscore the primacy given to the prohibition on 
torture evidence in the Convention system and international law. For the 
Convention system, in its recent judgment in Gäfgen v. Germany [GC], 
no. 22978/05, §§ 165-167, ECHR 2010-..., the Court reiterated that particular 
considerations apply in respect of the use in criminal proceedings of evidence 
obtained in breach of Article 3. It observed: 

“The use of such evidence, secured as a result of a violation of one of the core and absolute rights 
guaranteed by the Convention, always raises serious issues as to the fairness of the proceedings, 
even if the admission of such evidence was not decisive in securing a conviction. 

Accordingly, the Court has found in respect of confessions, as such, that the admission of 
statements obtained as a result of torture or of other ill-treatment in breach of Article 3 as evidence 
to establish the relevant facts in criminal proceedings rendered the proceedings as a whole unfair. 
This finding applied irrespective of the probative value of the statements and irrespective of whether 
their use was decisive in securing the defendant’s conviction. 

As to the use at the trial of real evidence obtained as a direct result of ill-treatment in breach of 
Article 3, the Court has considered that incriminating real evidence obtained as a result of acts of 
violence, at least if those acts had to be characterised as torture, should never be relied on as proof of 
the victim’s guilt, irrespective of its probative value (references omitted)”. 

Gäfgen reflects the clear, constant and unequivocal position of this Court in 
respect of torture evidence. It confirms what the Court of Appeal in the 
present case had already appreciated: in the Convention system, the 
prohibition against the use of evidence obtained by torture is 
fundamental. Gäfgen also confirms the Court of Appeal’s view that there is a 
crucial difference between a breach of Article 6 because of the admission of 
torture evidence and breaches of Article 6 that are based simply on defects in 
the trial process or in the composition of the trial court (see paragraph 45–49 
of the Court of Appeal’s judgment, quoted at paragraph 51 above). 

266.  Strong support for that view is found in international law. Few 
international norms relating to the right to a trial are more fundamental than 



 

 

the exclusion of evidence obtained by torture. There are few international 
treaties which command as widespread support as UNCAT. One hundred and 
forty-nine States are party to its provisions, including all Member States of the 
Council of Europe (see paragraph 125 above). UNCAT reflects the clear will 
of the international community to further entrench the ius cogens prohibition 
on torture by taking a series of measures to eradicate torture and remove all 
incentive for its practice. Foremost among UNCAT’s provisions is Article 15, 
which prohibits, in near absolute terms, the admission of torture evidence. It 
imposes a clear obligation on States. As the United Nations Committee 
Against Torture has made clear, Article 15 is broad in scope. It has been 
interpreted as applying to any proceedings, including, for instance, extradition 
proceedings (P.E. v. France; G.K. v. Switzerland; and Irastorza Dorronsoro: see 
paragraphs 130 and 132 above). P.E. and G.K. also show that Article 15 
applies to “any statement” which is established to have been made as a result 
of torture, not only those made by the accused (see also, in this 
respect Harutyunyan v. Armenia, no. 36549/03, § 59, ECHR 2007-VIII 
and Mthembu v. The State, case no. 379/2007, [2008] ZASCA 51, quoted 
in Gäfgen, cited above, § 74). Indeed, the only exception to the prohibition that 
Article 15 allows is in proceedings against a person accused of torture. 

267.  For the foregoing reasons, the Court considers that the admission of 
torture evidence is manifestly contrary, not just to the provisions of Article 6, 
but to the most basic international standards of a fair trial. It would make the 
whole trial not only immoral and illegal, but also entirely unreliable in its 
outcome. It would, therefore, be a flagrant denial of justice if such evidence 
were admitted in a criminal trial. The Court does not exclude that similar 
considerations may apply in respect of evidence obtained by other forms of 
ill-treatment which fall short of torture. However, on the facts of the present 
case (see paragraphs 269–271 below), it is not necessary to decide this 
question. 

2.  The applicant’s case 
268.  The applicant has alleged that his retrial would amount to a flagrant 

denial of justice because of a number of factors, including the absence of a 
lawyer during interrogation, his notoriety and the composition of the State 
Security Court (see paragraph 248 above). However, as the Court has 
observed, the central issue in the case is the admission of torture evidence. 
Accordingly, it will first examine this complaint. 

a.  Evidence obtained by torture 

269.  The incriminating statements against the applicant were made by Al-
Hamasher in the Reform and Challenge Trial and Abu Hawsher in the 
millennium conspiracy trial (see paragraphs 9 –20 above). SIAC found that 
there was at least a very real risk that these incriminating statements were 
obtained as a result of treatment by the GID which breached Article 3; it may 



 

 

or may not have amounted to torture (see paragraph 420 of its determination, 
quoted at paragraph 45 above). 

270.  It is unclear from its determination why SIAC felt unable to reach a 
clear conclusion as to whether the ill-treatment amounted to torture. The 
precise allegation made by Abu Hawsher is that he was beaten on the soles of 
his feet to the stage where the skin fell off every time he bathed (see 
paragraph 103 above). The scarring on Al-Hamasher is consistent with the 
same form of ill-treatment (see paragraph 102 above). The purposes of that ill-
treatment, if it occurred, could only have been to obtain information or 
confessions from them. Moreover, beating on the soles of the feet, more 
commonly known as bastinado, falanga or falaka, is a practice which has been 
considered by the Court. Its infliction causes severe pain and suffering to the 
victim and, when its purpose has been to punish or to obtain a confession, the 
Court has had no hesitation in characterising it as torture (see, among many 
authorities, Salman v. Turkey [GC], no. 21986/93, §§ 114 and 115, ECHR 2000-
VII; Valeriu and Nicolae Roşca v. Moldova, no. 41704/02, § 64, 20 October 2009 
and further references therein; Diri v. Turkey, no. 68351/01, §§ 42–46, 31 July 
2007; Mammadov v. Azerbaijan, no. 34445/04, §§ 68 and 69, 11 January 2007). 
Consequently, there is every reason to conclude that, if Abu Hawsher and Al-
Hamasher were ill-treated in the way they allege, their ill-treatment amounted 
to torture. 

271.  This conclusion means the remaining two issues which the Court 
must consider are: (i) whether a real risk of the admission of torture evidence 
is sufficient; and (ii) if so, whether a flagrant denial of justice would arise in 
this case. 

i.  Does a real risk of the admission of torture evidence suffice? 

272.  In determining this question, the Court would begin by noting that the 
evidence before it that Abu Hawsher and Al-Hamasher were tortured is even 
more compelling than at the time of SIAC’s determination. The report of Mr 
Al-Khalili and Mr Najdawi is, for the most part, balanced and objective. It 
frankly assesses the strengths and weaknesses of the Jordanian State Security 
Court system and recognises the GID’s attempts to extract confessions from 
suspects. However, the main weakness in the report is that its authors do not 
examine for themselves the allegations of torture which were made by the 
applicant’s co-defendants; the report merely records the conclusions of the 
State Security Court at each trial that the co-defendants were not tortured. Ms 
Refahi, on the other hand, travelled twice to Jordan to interview the lawyers 
and defendants at the original trials. Her two statements give detailed accounts 
of her interviews and record, in clear and specific terms, the allegations of 
torture made by the defendants. There is every reason to prefer her evidence 
on this point to the more generalised conclusions of Mr Al-Khalili and Mr 
Najdawi. Furthermore, in the millennium conspiracy trial, some corroboration 
for Abu Hawsher’s allegations must be found in Amnesty International’s 
report of 2006 which sets out its findings that four of the defendants, including 



 

 

Abu Hawsher were tortured. The allegations of ill-treatment of one co-
defendant, Ra-ed Hijazi are particularly convincing, not least because several 
witnesses were reported to have seen him propped up by two guards at the 
crime scene reconstruction and, as recorded in Ms Peirce’s statement, his 
treatment appears to have been the subject of a diplomatic protest by the 
United States (see paragraphs 103 and 114 above). Finally, some reliance 
must be placed on the fact that torture is widespread and routine in Jordan. If 
anything, it was worse when the applicant’s co-defendants were detained and 
interrogated. The systemic nature of torture by the GID (both then and now) 
can only provide further corroboration for the specific and detailed allegations 
which were made by Abu Hawsher and Al-Hamasher. 

273.  However, even accepting that there is still only a real risk that the 
evidence against the applicant was obtained by torture, for the following 
reasons, the Court considers it would be unfair to impose any higher burden of 
proof on him. 

274.  First, the Court does not consider that the balance of probabilities test, 
as applied by the majority of the House of Lords in A. and Others (no. 2), is 
appropriate in this context. That case concerned proceedings before SIAC to 
determine whether the Secretary of State’s suspicions that an individual was 
involved in terrorism were correct. Those proceedings were very different 
from criminal proceedings where, as in the present case, a defendant might 
face a very long sentence of imprisonment if convicted. In any event, the 
majority of the House of Lords in A and others (no. 2) found that the balance of 
probabilities test was for SIAC itself to apply: an appellant before SIAC had 
only to raise a plausible reason that evidence might have been obtained by 
torture. Therefore, the Court does not regard A and others (no. 2) as authority 
for the general proposition that, subject to a balance of probabilities test, 
evidence alleged to have been obtained by torture would be admissible in 
legal proceedings in the United Kingdom, least of all in criminal proceedings 
(see, section 76(2) of the Police and Criminal Evidence Act 1984 and R. v 
Mushtaq, paragraph 138 above). 

275.  Second, the Court does not consider that the Canadian and German 
case-law, which has been submitted by the Government (see paragraphs 133, 
135, 139 and 140, and 153 above), provides any support for their position. 
In Singh, the parties agreed that the allegations had to be proved on a balance 
of probabilities; the standard of proof was not the subject of argument in that 
case. Mahjoub, a national security case involving material not disclosed to the 
appellant, followed the approach taken by the House of Lords in A and others 
(no. 2), an approach which the Court has found to be inappropriate in the 
present case. In re El Motassadeq, the Hamburg Court of Appeal was only able 
to consider reports of a general nature alleging the United States authorities 
had tortured terrorist suspects and, in any event, drew “neither incriminating 
nor exonerating conclusions” from evidence in question (see El Motassadeq v. 
Germany, cited above). In addition, it does not appear that the issue of the 
standard of proof which was applied by the Hamburg Court of Appeal was 



 

 

pursued on appeal to the Federal Court of Justice or Constitutional Court and 
it did not form part of El Motassadeq’s complaints to this Court. Finally, it is 
clear from the Düsseldorf Court of Appeal’s reasoning that it did not apply a 
balance of probabilities test to the requested person’s allegations. Instead, it 
sufficed that there was a real risk (konkrete Gefahr) that Turkey would not 
respect Article 15 of UNCAT; that there was reasonable evidence (begründete 
Anhaltspunkte) that the statements made by the co-defendants had been 
obtained by torture; and that there was a risk, substantiated by concrete 
evidence (durch konkrete Indizien belegte Gefahr), that the statements taken from 
the co-accused might be used in proceedings against the requested person in 
Turkey. 

276.  Third, and most importantly, due regard must be had to the special 
difficulties in proving allegations of torture. Torture is uniquely evil both for 
its barbarity and its corrupting effect on the criminal process. It is practiced in 
secret, often by experienced interrogators who are skilled at ensuring that it 
leaves no visible signs on the victim. All too frequently, those who are 
charged with ensuring that torture does not occur – courts, prosecutors and 
medical personnel – are complicit in its concealment. In a criminal justice 
system where the courts are independent of the executive, where cases are 
prosecuted impartially, and where allegations of torture are conscientiously 
investigated, one might conceivably require a defendant to prove to a high 
standard that the evidence against him had been obtained by torture. However, 
in a criminal justice system which is complicit in the very practices which it 
exists to prevent, such a standard of proof is wholly inappropriate. 

277.  The Jordanian State Security Court system is a case in point. Not only 
is torture widespread in Jordan, so too is the use of torture evidence by its 
courts. In its conclusions on Article 15 of UNCAT, the Committee Against 
Torture expressed its concern at reports that the use of forced confessions in 
courts was widespread (see paragraph 107 above). The Special Rapporteur has 
described a system where the “presumption of innocence is illusory” and 
“primacy is placed on obtaining confessions” (see paragraph 110 above). The 
reports of Amnesty International and Human Rights Watch support this view. 
Amnesty International has considered the State Security Court to be “largely 
supine” in the face of torture allegations, despite, in the ten years prior to 
2005, one hundred defendants alleging before the State Security Court that 
they had been tortured into making confessions and similar allegations being 
made in fourteen such cases in 2005 alone (see paragraph 113 above). Human 
Rights Watch’s 2006 Report depicts a system in which detainees are shuttled 
back and forth between GID officials and the Public Prosecutor until 
confessions are obtained in an acceptable form (see paragraph 116 above). 
Finally, the NCHR has, in successive reports, expressed its own concerns 
about the manner in which statements obtained by coercion become evidence 
in Jordanian courts (see paragraphs 121 and 122 above). 

278.  The Court recognises that Jordanian law provides a number of 
guarantees to defendants in State Security Court cases. The use of evidence 



 

 

obtained by torture is prohibited. The burden is on the prosecution to establish 
that confessions made to the GID have not been procured by the use of torture 
and it is only in relation to confessions made before the Public Prosecutor that 
the burden of proof of torture is imposed on the defendant. However, in the 
light of the evidence summarised in the preceding paragraph, the Court is 
unconvinced that these legal guarantees have any real practical value. For 
instance, if a defendant fails to prove that the prosecution was implicated in 
obtaining an involuntary confession, that confession is admissible under 
Jordanian law regardless of any prior acts of ill-treatment or other misconduct 
by the GID. This is a troubling distinction for Jordanian law to make, given 
the closeness of the Public Prosecutor and the GID. Furthermore, while the 
State Security Court may have the power to exclude evidence obtained by 
torture, it has shown little readiness to use that power. Instead, the 
thoroughness of investigations by the State Security Court into the allegations 
of torture is at best questionable. The lack of independence of the State 
Security Court assumes considerable importance in this respect. As SIAC 
observed (at paragraph 447 of its determination, quoted at paragraph 46 
above) the background to the judges of the State Security Court: 

“[M]ay well make them sceptical about allegations of abuse by the GID affecting statements made 
to the Prosecutor. They may instinctively share the view that allegations of ill-treatment are a routine 
part of a defence case to excuse the incrimination of others. The legal framework is poorly geared to 
detecting and acting upon allegations of abuse. The way in which it approaches the admission of 
evidence, on the material we have, shows no careful scrutiny of potentially tainted evidence.” 

279.  Thus, while, on any retrial of the applicant, it would undoubtedly be 
open to him to challenge the admissibility of Abu Hawsher and Al-
Hamasher’s statements and to call evidence to support this, the difficulties 
confronting him in trying to do so many years after the event and before the 
same court which has already rejected such a claim (and routinely rejects all 
such claims) are very substantial indeed. 

280.  Therefore, the Court considers that, given the absence of clear 
evidence of a proper and effective examination of Abu Hawsher and Al-
Hamasher’s allegations by the State Security Court, the applicant has 
discharged the burden that could be fairly imposed on him of establishing the 
evidence against him was obtained by torture. 

ii.  Would there be a flagrant denial of justice in this case? 

281.  SIAC found that there was a high probability that Abu Hawsher and 
Al-Hamasher’s evidence incriminating the applicant would be admitted at the 
retrial and that this evidence would be of considerable, perhaps decisive, 
importance against him (see paragraph 45 above). The Court agrees with these 
conclusions. 

282.  The Court has found that a flagrant denial of justice will arise when 
evidence obtained by torture is admitted in criminal proceedings. The 
applicant has demonstrated that there is a real risk that Abu Hawsher and Al-
Hamasher were tortured into providing evidence against him and the Court 



 

 

has found that no higher burden of proof can fairly be imposed upon him. 
Having regard to these conclusions, the Court, in agreement with the Court of 
Appeal, finds that there is a real risk that the applicant’s retrial would amount 
to a flagrant denial of justice. 

283.  The Court would add that it is conscious that the Grand Chamber did 
not find that the test had been met in Mamatkulov and Askarov, a factor which 
was of some importance to the House of Lords’ conclusion that there would 
be no flagrant breach in the present case. 

284.  However, as the applicant has submitted, the focus of the Grand 
Chamber’s judgment in the Mamatkulov and Askarov case was on the binding 
effect of Rule 39 indications rather than on the substantive issues raised in that 
case under Article 6. Second, the complaint made by the applicants in that 
case of a violation of Article 6 was of a general and unspecific nature, the 
applicants alleging that at the time of their extradition they had no prospect of 
receiving a fair trial in Uzbekistan. Third, the Court found that, though in the 
light of the information available at the time of the applicants’ extradition, 
there may have been reasons for doubting that they would receive a fair trial 
in Uzbekistan, there was not sufficient evidence to show that any irregularities 
in the trial were liable to constitute a flagrant denial of justice; the fact that 
Court had been prevented from obtaining additional information to assist it in 
its assessment of whether there was such a real risk by Turkey ‘s failure to 
comply with Rule 39 was seen by the Court as a matter to be examined with 
respect to the complaint under Article 34 of the Convention. 

285.  In the present case, the situation is different. Extensive evidence was 
presented by the parties in respect of the applicant’s re-trial in Jordan and 
thoroughly examined by the domestic courts. Moreover, in the course of the 
proceedings before this Court, the applicant has presented further concrete and 
compelling evidence that his co-defendants were tortured into providing the 
case against him. He has also shown that the Jordanian State Security Court 
has proved itself to be incapable of properly investigating allegations of 
torture and excluding torture evidence, as Article 15 of UNCAT requires it to 
do. His is not the general and unspecific complaint that was made 
in Mamatkulov and Askarov; instead, it is a sustained and well-founded attack on 
a State Security Court system that will try him in breach of one of the most 
fundamental norms of international criminal justice, the prohibition on the use 
of evidence obtained by torture. In those circumstances, and contrary to the 
applicants in Mamatkulov and Askarov, the present applicant has met the 
burden of proof required to demonstrate a real risk of a flagrant denial of 
justice if he were deported to Jordan. 

b.  The applicant’s remaining Article 6 complaints 

286.  The Court considers that the foregoing conclusion makes it 
unnecessary (save as above) to examine the applicant’s complaints relating to 
the absence of a lawyer in interrogation, the prejudicial consequences of his 



 

 

notoriety, the composition of the State Security Court, and the aggravating 
nature of the length of sentence he would face if convicted. 

c.  Overall conclusion on Article 6 

287.  The Court finds that the applicant’s deportation to Jordan would be in 
violation of Article 6 of the Convention. 

VI.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

288.  Article 41 of the Convention provides: 
“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if 

the internal law of the High Contracting Party concerned allows only partial reparation to be made, 
the Court shall, if necessary, afford just satisfaction to the injured party.” 

289.  The applicant did not submit a claim for just satisfaction. 

VII.  RULE 39 OF THE RULES OF COURT 

290.  The Court recalls that, in accordance with Article 44 § 2 of the 
Convention, the present judgment will not become final until (a) the parties 
declare that they will not request that the case be referred to the Grand 
Chamber; or (b) three months after the date of the judgment, if referral of the 
case to the Grand Chamber has not been requested; or (c) the Panel of the 
Grand Chamber rejects any request to refer under Article 43 of the 
Convention. 

291.  It considers that the indications made to the Government under Rule 
39 of the Rules of Court (see paragraph 4 above) must continue in force until 
the present judgment becomes final or until the Panel of the Grand Chamber 
of the Court accepts any request by one or both of the parties to refer the case 
to the Grand Chamber under Article 43 of the Convention. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Declares the application admissible; 

2.  Holds that the applicant’s deportation to Jordan would not be in violation of 
Article 3 of the Convention; 

3.  Holds that there has been no violation of Article 3 taken in conjunction with 
Article 13 of the Convention; 

4.  Holds that the applicant’s deportation to Jordan would not be in violation of 
Article 5 of the Convention; 



 

 

5.  Holds that the applicant’s deportation to Jordan would be in violation of 
Article 6 of the Convention on account of the real risk of the admission of 
evidence at the applicant’s retrial of obtained by torture of third persons. 

Done in English, and notified in writing on 17 January 2012, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court. 

Lawrence Early Lech Garlicki Registrar President 
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